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Winning Isn't Everything: It's 
the Only Thing!

Tactics and strategies regarding 
discovery, motion practice and jury trial 
preparation designed to win DUI cases

William Maze
Maze Legal Group, PC

LEARNING WHAT YOU 
NEED TO KNOW TO WIN 

DUI CASES

FOIA
BOOKS

INTERNET
SEMINARS

ORGANIZATIONS

FOIA:
Freedom of Information Act

FOIA EVERYTHING!!!
Michigan State Police breath 

manuals, FSTs manuals, procedures 
in DUI cases, inventory procedures

STUDY THESE MATERIALS!
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BOOKS!!!

YES YOU CAN!
A wealth of materials is available 

through books and you can actually 
learn a lot about DUI defense by 
reading books on drunk driving 

defense.  Who would have guessed?!?

SEMINARS
Breath testing seminars
Blood testing seminars

SFST seminars
CDAM Trial college
NCDC in Macon GA

Gerry Spence's Trial Lawyers College

INTERNET and
ORGANIZATIONS

CDAM
SADO

National College for DUI Defense
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GETTING WHAT YOU 
NEED TO WIN DUI CASES

DISCOVERY:
Ascertaining something 
previously unknown or 

unrecognized.

DISCOVERY?

“[W]e wish to inform the bench and 
bar that MCR 6.201 applies only to 

criminal felony cases.”

--Administrative Order of the 
Michigan Supreme Court No. 1999-3
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A.O. No.1999-3
RECIPROCAL or MUTUAL
DISCOVERY IS BARRED.

BRADY v MARYLAND
373 US 83 (1963)

As explained in Brady and subsequent cases, Brady’s holding rests 
on three underlying Due Process principles. First, it is “unfair” for 
the government to withhold from the accused exculpatory evidence
that is in the government’s possession. Brady, 373 U.S. at 87. 
Second, the government’s disclosure of exculpatory evidence to the 
accused is necessary to “protect the innocent from erroneous 
conviction.” California v Trombetta, 467 U.S. 479, 485 (1984). 
And third, disclosure of exculpatory evidence reflects that the 
government’s interest in a criminal prosecution “is not that it shall 
win a case, but that justice shall be done.” Kyles v Whitley, 514 
U.S. 419, 439 (1995) (quoting Berger v. United States, 295 U.S. 78, 
88 (1935)).
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DISCOVERY and 
CONFRONTATION

The Confrontation Clause of the Sixth Amendment 
guarantees the right of an accused in a criminal 
prosecution to be confronted with the witnesses 
against him. The right of confrontation, which is 
secured for defendants in state as well as federal 
criminal proceedings means more than being 
allowed to confront the witness physically. Indeed, 
the main and essential purpose of confrontation is 
to secure for the opponent the opportunity of cross-
examination. Delaware v Van Arsdall, 475 U.S. 
673, 678 (1986)

Subpoenas

Can you ethically use a subpoena to 
obtain access to exculpatory 

materials?

Cf. MCR 6.001(D), MCR 6.201
MRPC 3.1

Subpoenas
ABA Model Rule 3.1 notes:

The lawyer's obligations under this 
Rule are subordinate to federal or 
state constitutional law that entitles a 
defendant in a criminal matter to the 
assistance of counsel in presenting a 
claim or contention that otherwise 
would be prohibited by this Rule.
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FOIA
The 800 lb gorilla

FOIA Denials MCL 15.243
•interfere with law enforcement 
proceedings
• unwarranted invasion of personal 
privacy
• disclose law enforcement 
investigative techniques
•disclose operational instructions 
for LEOs
•reveal the contents of staff 
manuals provided for law 
enforcement
My favorite one:
Circumvent the discovery process

FOIA Denials MCL 15.243
Cities and police 
departments have an 
affirmative statutory 
duty under the FOIA 
act to separate 
exempt material from 
that which is 
nonexempt.
See, Evening News Asso. v Troy, 417 
Mich 481 (1983).
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FILING MOTIONS 
TO WIN DUI CASES

Generic motions regarding:
•Stop and Seizure
•Arrest decision

•Chemical testing

BURDEN OF PROOF

“Mr. Maze, it’s your 
motion, so you have 

the burden of proof.”

STOP OR ARREST:
“Officer, did you have a 

warrant?”
A warrantless search is unreasonable per se and 
violates the Michigan Constitution unless shown 
to be within an exception to this rule. People v 

Reed, 393 Mich 342 (1975).

Searches and seizures conducted without a warrant 
are unreasonable per se. People v. Borchard-

Ruhland, 460 Mich. 278 (1999); People v. 
Champion, 452 Mich. 92 (1996)
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HGN Testing
(Horizontal Gaze Nystagmus)

Admissible if:
1) the test was properly 
performed and 
2) that the officer 
administering the test 
was qualified to 
perform it.
People v Berger, 217 Mich App 213 (1996)

Burden regarding breath or 
blood:  It was done wrong.

MRE 104(a): Preliminary 
questions concerning . . . 
the admissibility of 
evidence shall be 
determined by the court . . . 
In making its determination 
it is not bound by the Rules 
of Evidence except those 
with respect to privileges.

MRE 104(d)
Testimony by accused. The accused 
does not, by testifying upon a 
preliminary matter, become subject to 
cross-examination as to other issues 
in the case.
FRE 104 Notes:  The limitation upon cross-
examination is designed to encourage participation
by the accused in the determination of preliminary 
matters. He may testify concerning them without 
exposing himself to cross-examination generally.
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MRE 104

Proponent of evidence must prove 
admissibility by a preponderance of 
the evidence standard. Bourjaily v 
United States,  483 U.S. 171 (1987)

BURDEN OF PROOF

Gilbert v Daimler Chrysler 
Corporation, 470 Mich 
749: “It is well-established 
that the proponent of 
evidence ‘bears the burden 
of establishing relevance 
and admissibility.’ People v 
Crawford, 458 Mich. 376, 
388 n 6 (1998) (describing 
this rule as "basic 
hornbook law").”

IMPORTANT FRE NOTE!!!
Where preliminary and ultimate determinations involve the 

same question, the Trial Judge who admits the evidence 
should not inform the jury that she has found the 

admissibility requirement in the proponent's favor. To do so 
would improperly influence the jury's decision on the 

ultimate determination. This would be especially 
problematic in criminal cases where evidence is offered 

against the defendant; in that situation, the jury decides the 
ultimate question by a beyond a reasonable doubt standard 
of proof, whereas the Trial Judge decides the preliminary 

question by a preponderance of the evidence standard. See 
United States v. Tracy, 12 F.3d 1186 (2d Cir. 1993) (error 
for the Trial Judge to tell the jury that the government had 

proved the existence of a conspiracy to the Court's 
satisfaction, so that coconspirator hearsay was admissible 

against the defendants).
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TRIAL PREP DESIGNED TO 
WIN DUI CASES

•Reviewing the Case
•Motions in Limine

•Stipulations
•Using Experts

Reviewing the Case

Reasons for traffic stop (Whren)
Evidence of impairment vs. sobriety

Chemical test evidence
Client’s drinking pattern

Alcohol Charts
Client’s medical conditions

Medical Stuff

GERD
Diabetes 

Tongue ring / retainer / dentures
Adkins diet

Chemicals in the workplace
Albuterol inhaler / COPD

Gastric bypass
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Review the time lines

Time of the stop
Time of the arrest

Time to the police station
Time of the “start observation”

Time of the breath test 

Review the FOIA 
Materials

Compare report to video
Carefully watch the station video

Review the Datamaster / PBT logs
Review the prior reports for patterns

Listen to the radio / 911 tapes

VISIT THE SCENE

Visit the scene
Visit the scene

and
Visit the scene!!!
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Motions in Limine

Creativity is key:
Motion to Permit Attorney Voir Dire

Motion Regarding Voir Dire Questions
Motion for Special Jury Instructions

Motion Regarding Sequestration
Motion to Preclude Prosecutorial Misconduct

Motion to Exclude Hearsay Documents

Stipulations

This is a real quote:  
“And Mr. Maze 
hasn’t agreed to 

stipulate to anything
your Honor.”
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We don’t need no stinkin’ 
stipulations

You only stipulate to 
things IF AND ONLY IF

it will help your case.  
•Datamaster logs

•Blood draw nurse
•Toxicology report
•Breath test results

List of Experts

Field Sobriety Test Experts
Breath Test Experts
Blood Test Experts

THINK OUTSIDE THE BOX:
Lawyers, Dentists, Optometrists,

Chiropractor, Mechanics, Video technicians

Thank you and good hunting!

“Never, never, never, never give up.”
-- Winston Churchill































































ADDITIONAL ONLINE RESOURCES

National College for DUI Defense  http://www.NCDD.com  

Larry Taylor's DUI Blog http://www.duiblog.com/

PAAM Traffic Safety http://www.paamtrafficsafety.com/www/
Keeping tabs on the opposition! 

OWIDefenseLaw.com http://www.owidefenselaw.com/Field_Sobriety_Tests.html
My own site, with copies of the various field sobriety test validation studies.

Washington State Patrol http://breathtest.wsp.wa.gov/ 
Some really great resources.  We should have this in Michigan!

National Patent Analytic Systems http://www.npas.com/
Manufacturer of the BAC Datamaster and the new DMT Datamaster

Michael P. Hlastla, PhD http://www.mphlastala.com/issues.htm
Twenty-six different articles written by one of the leading breath test experts in the nation.

Steve Rubenzer, PhD http://www.steverubenzerphd.com/SFST.asp
The Psychometrics and Science of the Standardized Field Sobriety Tests

Dr. Greg Kane http://fieldsobrietytest.info/
I don't know this person, but what a great website regarding field sobriety tests!

Rocky Mountain Instrumental Labs http://www.rockylab.com/
Dr. Robert K. Lantz is originally from the Detroit area and runs a top notch lab.

AIT Laboratories http://www.aitlabs.com/
A lot closer to home, AIT personnel testified for the defense in People v Derror.

BAC-Tracker Software http://www.bac-tracker.com/
Advanced software for calculating bodily alcohol content. 

The Borkenstein Course http://borkensteincourse.org/alcohol.html
Indiana University.  If I suspect you are a defense lawyer, don't bother applying.  Crash course for our state laboratory analysts to become "experts." 

Physician's Desk Reference https://www.pdrbookstore.com/
Extremely helpful in drugged driving cases.

Drug Recognition Expert page http://www.lacity.org/LAPD/traffic/dre/
The DRE program started at the LAPD, and their page has useful (albeit dated) information and links. 

Patrick McManus http://www.patrickfmcmanus.com/
Because it can't all be about work.  My favorite author! 

Stone IPA http://www.stonebrew.com/tasting/ipa/
My favorite beer.  Just in case you were wondering. 


