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GENERAL REVIEW AND LITTLE KNOWN EXCEPTIONS
I. Length of Probation



Felony Offenses – Five Years (Exceptions:  all SORA offenses and 







Aggravated Stalking)



Misdemeanor Offenses – Two Years (Exceptions:  Child Abuse and 







Misdemeanor Stalking)



Two-Year (High Court) Misdemeanors (treated as felonies)
II. Special Alternative Incarceration (Boot Camp)



First or Second Prison Sentence (Not Offense Ineligible for Either)


Minimum 36 months or less (24 months for B & E and Home Invasion)


Excluded Offenses:  Most life offenses, nearly all CSC offenses, 



manslaughter and various other offenses.  See MCL 791.234a.

       **Ineligible if Sentenced as HABITUAL Offender
III. Consecutive Sentencing



Mandatory:  Incarcerated, Escape, Felony on Parole



Discretionary:  On Felony Bond or Felony Charge Pending



Discretionary:  Home Invasion 1st, Carjacking, CSC 1st with minor





 (and many more – always check penal statute)


       **Mandatory:  Major Controlled Substance Offense Committed





 While on Felony Bond.
NEW DECISIONS FROM THE MICHIGAN SUPREME COURT
Orders:

Remanding for resentencing, the Court agreed with the Court of Appeals that OV 13 was misscored because the trial court relied on a misdemeanor aggravated assault conviction, but rejected the Court of Appeals conclusion that the variable was properly scored based on conduct already considered under OV 12.  People v Goins, ___ Mich ___ (Docket No. 138745, 9/23/09).  Decision below:  Unpublished decision of the Court of Appeals, issued March 3, 2009 (Docket No. 283210).

Remanding for resentencing, the Court found error in the scoring of OV 7 (as the victim was not subjected to extreme or prolonged pain or humiliation), and also reversed due to the improper departure based on the high offense variable score (which was reduced by the elimination of 50 points under OV 7) and the improper reference to a “very egregious offense” and the defendant as “more recidivous.”   People v Elanani, ___ Mich ___ (Docket No. 138802, 9/18/09).  
Remanding for resentencing on the maximum term only, the Court found error where the trial court believed it had no discretion to reduce the maximum sentence below the statutory maximum term for a major controlled substance offense.  People v Gross, 483 Mich 951; 763 NW2d 911 (2009).

While the majority did not reach a decision and simply agreed to remand to the Court of Appeals for reconsideration of whether OV 12 was properly scored at 25 points, Justice Markman stated in a concurring opinion that the issue is whether the court may find a pattern of three crimes against the person when one crime is categorized as a crime against the person, but the other two crimes are designated as public order crimes (Justice Markman would find error in the scoring; while Justice Weaver apparently would not).  People v Wiggins, ___ Mich ___ (Docket No. 138687, 9/18/09).

Full Decisions:

No Jail Credit for Parolees:
In People v Idziak, 484 Mich 549; ___ NW2d ___ (2009), the Michigan Supreme Court held that parolees who commit a new offense and are held in jail for the new offense and because of a parole detainer are not entitled to jail credit under MCL 769.11b or any other theory. 

No Consideration of Ability to Pay Attorney Fees:

In People v Harvey Jackson, 483 Mich 271; 769 NW2d 630 (2009), the Court concluded that the trial court is not required to consider an offender’s ability to pay when first ordering attorney fees.  Ability to pay is relevant only upon enforcement of the order. This is true even when the fees are ordered as a condition of probation.  Id at n. 6.  Defendants nevertheless have a right to challenge whether they are indigent when enforcement is sought, but no formal hearing is necessary and the trial court may receive the prisoner’s petition and any proofs and make a determination from there.  Id.

Defendants who are sentenced to prison and have more than $50 in their prisoner account during a given month are presumed not to be indigent.  People v Jackson, supra; MCL 769.1l.  A defendant bears “a heavy burden of establishing his extraordinary financial circumstances” in an effort to rebut the presumption of non-indigency.  People v Jackson, supra.  A defendant must show a “manifest hardship” in order to rebut the presumption of non-indigency.  Id.  

Guidelines Range May Be Doubled for Second Controlled Substance Offense:
In People v Lowe, 484 Mich 718 (2009), the Court concluded that the statutory provision for doubling the penalty for a second drug offense, MCL 333.7413, applies to the minimum term as well as the maximum term.  The trial judge has discretion to double the underlying sentencing guidelines range, and a minimum sentence that falls within the increased range does not constitute a departure.

Offense Variables Scored Based on Sentencing Offense:
In People v McGraw, 484 Mich 120 (2009), the Court concluded that the offense variables must be scored based on the sentencing offense alone unless language within the variable instructs otherwise.  Offense Variable 9 does not have transactional language within it and hence it cannot be scored for the victims of a fleeing and eluding offense that occurred after the breaking and entering offense (the sentencing offense) was completed.  
No Amendment of Sentence If Valid When Imposed; Cannot Rescind Parole Discharge:

In a case involving a post-sentence amendment to provide for consecutive sentencing (in response to an MDOC letter requesting this), the Supreme Court agrees that the trial court did not have jurisdiction to amend the sentence where the judgment of sentence was valid when imposed as defendant was not on parole at the time he committed the offenses in this case, despite the subsequent effort by the parole board to cancel the parole discharge.  The Court also concludes (although not granting leave on this question), that the parole board has no statutory or implied authority to revoke a parole discharge once granted.  People v Holder, 483 Mich 168; 767 NW2d 423 (2009).

NEW FROM THE MICHIGAN LEGISLATURE

A.
New Gang Laws (effective 4-1-09):

** Gang Membership Felony, MCL 750.411u

     20 year maximum penalty, discretionary consecutive to underlying felony.

** Gang Recruitment Felony, MCL 750.411v

     5 year maximum penalty, discretionary consecutive to same transaction felonies

** Retaliation for Withdrawal from Gang, MCL 750.411v

     20 year maximum penalty, discretionary consecutive to same transaction felonies

** Amendment to OV 13, MCL 777.43:
     New 25 point assessment for either a) pattern of criminal activity related to gang 
     membership/recruitment or b) pattern of criminal activity related to deterring gang 
     withdrawal.

B.
New Child Endangerment Law (effective 4-1-09):
A person who leaves a child unattended in a vehicle for a period of time that poses an unreasonable risk of harm or injury to the child is guilty of a 93-day misdemeanor.  If the violation results in physical harm, the penalty increases to one year.  If the violation results in serious physical harm, the offense is a felony punishable by up to 10 years imprisonment.  If death results, the offense is a felony punishable by up to 15 years imprisonment.  MCL 750.135a.

C.
Increased State Costs (effective 4-1-09):

Effective April 1, 2009, the minimum state costs for a felony conviction is $68 ($53 for a serious misdemeanor and $48 for all other misdemeanor offenses).  MCL 769.1j.
NEW CASELAW – NON-GUIDELINES

Breach of the Plea Bargain:
In a 6 to 2 decision, the United States Supreme Court held that failure to object to the prosecutor’s breach of the plea bargain at the time of the breach (usually at sentencing) subjects the error to plain error review on appeal.  The defendant must show prejudice (i.e., that the error affected the outcome of the proceedings) and will need to satisfy the fourth prong of the plain error rule (providing for discretionary remedy only if the error seriously affected the fairness, integrity or public reputation of judicial proceedings).  The Court also held that breach of the plea bargain did not “retroactively” invalidate the voluntary nature of the plea, although a remedy for the breach may be required.  Puckett v United States, 129 S Ct 1423 (2009).  

Lack of Remorse:

In order to prevail on a claim that the trial court improperly considered the defendant’s refusal to admit guilt at sentencing, the record must show 1) the defendant’s maintenance of innocence after conviction, 2) the trial judge’s attempt to get the defendant to admit guilt, and 3) the appearance that had the defendant affirmatively admitted guilt, his sentence would have been less severe.  People v Payne, ___ Mich App ___; ___ NW2d ___ (Docket No. 280260, 2009).

See also People v Hatchett, 477 Mich 1061; 728 NW2d 462 (2007) People v Jackson, 474 Mich 996; 707 NW2d 597 (2006); People v Conley, 270 Mich App 301; 715 NW2d 377 (2007). 

Polygraph Results:
While the record did not suggest that the trial court relied on the polygraph results in making its factual determination that the conviction offense was sexual in nature (for purposes of registration under SORA), the Court reaffirms the general rule that polygraph results may not be considered at sentencing   People v Anderson, 284 Mich App 11; ___ NW2d ___ (2009).

Mixing Term of Years and Life:

Where the original sentence of 126 months to life was a wholly invalid sentence, the trial court may reconsider the entire sentence and is not precluded from imposing a higher minimum term.  People v Parish, 282 Mich App 106; 761 NW2d 441 (2009).
CSC First Degree with Victim Under Age 13:

There is no violation of the state or federal ex post facto clauses where defendant is sentenced to the mandatory minimum term of 25 years for a CSC first-degree conviction involving a minor under the age of 13 where the offense occurred after August 28, 2006, the effective date of the statute’s amendment.  People v White, unpublished opinion per curiam of the Court of Appeals, issued June 4, 2009 (Docket No. 283750).

Probation Revocation and Confrontation Rights:

The confrontation rules of Crawford v Washington, 541 US 36 (2004), do not apply to a probation violation hearing.  There is a limited due process right of confrontation at a probation violation hearing, but where the defendant did not object to hearsay and did not request the appearance of a witness, the court will not decide the test to be applied to determine the admissibility of hearsay testimony at such a hearing.  People v Breeding, 284 Mich App 471; ___ NW2d ___ (2009).


Diversion and Expungment (Expunction):
Fingerprint and arrest card must be retained after successful completion of 7411 status (MCL 333.7411) because it is not the equivalent of a finding of not guilty for purposes of destruction of the cards under MCL 28.243(8).  People v Benjamin, 283 Mich 526; 769 NW2d 748 (2009).  
The authority to set aside criminal convictions under MCL 780.621 as part of the Code of Criminal Procedure, is not limited by the statement found within the Motor Vehicle Code that a court “shall not order expunction of any violation reportable to the Secretary of State.”  MCL 257.732(22).  The statute authorizing a court to set aside a conviction under the Code of Criminal Procedure is much broader than the statute authorizing expunction of a violation reportable to the Secretary of State under the Vehicle Code.  If a conviction is set aside under MCL 780.621, but it is an offense giving rise to a report maintained by the Secretary of State, the Secretary of State is not required to expunge the record simply because the conviction has been set aside under MCL 780.621.  Applied to the case before it, the Court of Appeals remanded to the trial court for an order setting aside the defendant’s conviction of obtaining a controlled substance by fraud.  People v Droog, 2782 Mich App 68; 761 NW2d 822 (2009).

Fines:
In People v Morse, 480 Mich 1074; 744 NW2d 169 (2008), the Supreme Court reversed the imposition of a $300 fine imposed in a case where the sentence agreement did not include the payment of a fine.  Note: while a fine generally is viewed as a punitive sanction, the same likely cannot be said for court costs, state costs and other statutory fees.  The payment of restitution is mandatory and is not dependent on the wording of a sentence agreement.  People v Ronowski, 222 Mich App 58; 564 NW2d 466 (1997).

Costs:
When court costs are imposed as a condition of probation, the court “shall take into account the probationer’s financial resources and the nature of the burden that payment of costs will impose, with due regard to his or her other obligations” when determining the amount and method of payment.  MCL 771.3(6)(a).  The court “shall not require a probationer to pay costs . . . unless the probationer is or will be able to pay them during the term of probation.  MCL 771.3(6)(a).  But the ability-to-pay determination is not required until the time of payment (i.e., when enforced), not when the costs are imposed.  People v Harvey Jackson, 483 Mich 271; 769 NW2d 630 (2009).  See also, People v Music, 428 Mich 356; 408 NW2d 795 (1987). 

The trial court need not consider ability to pay for discretionary fees and costs.  People v Wallace, 284 Mich App 467; ___ NW2d ___ (2009).
Court costs may be imposed with any sentence under MCL 769.1k and MCL 769.34(6).  The repayment of court costs does not implicate any fundamental rights.  People v Lloyd, ___ Mich App ___; ___ NW2d ___ (280373, 7/9/09).  
Restitution:

Full restitution is proper despite the existence of a civil settlement between the victim and the defendant that included a negotiated settlement amount and release from further claims.  People v Bell, 276 Mich App 342; 741 NW2d 57 (2007).

Restitution amount must be based on the actual loss to the complainant, not the replacement cost paid by the insurer.  People v Bell, supra; In re McEvoy, 267 Mich App 55; 704 NW2d 78 (2005).
The sentencing court may order restitution for lost profits the victim expected to make.  People v Cross, 281 Mich App 737; 760 NW2d 314 (2008).

Jail Credit:

Jail credit is required even for sentences requiring mandatory life imprisonment without parole.  People v Seals, ___ Mich App ___ (Docket No. 282215, rel’d 7/14/09).
A defendant is entitled to credit for time spent in jail awaiting resolution of the case even if there was no right to bail under Const 1963, art 1 sec 15, where the defendant was charged with murder and the proof was evident.  People v Radtke, 482 Mich 987; 755 NW2d 656 (2008).

There is no right to jail credit for crimes committed while on parole.  People v Idziak, 484 Mich 549 (2009).
In People v Patton, ___ Mich App __ (Docket No. 283921, July 30, 2009), the Court of Appeals agreed that under People v Adkins, 433 Mich 732; 449 NW2d 400 (1989), there is no right to sentence credit from the time a detainer is placed against defendant, even if the authorities failed to inform the defendant of the detainer as required by the provisions of the Interstate Agreement on Detainers Act.  The Court also rejected an argument for credit on a due process theory, noting that the cases cited by defendant did not involve credit granted as a matter of due process.

The Court of Appeals declines to extend the rule of People v Resler, 210 Mich App 24 (1995), that jail credit should be granted against a probation violation sentence for time not spent in jail due to sheriff’s good-time credits, and refuses to grant credit for the amount of time a sentence is reduced under the jail overcrowding act.  People v Grazhidani, 277 Mich App 592; 746 NW2d 622 (2008).  The Court of Appeals also declines to convene a special panel to overrule Resler in People v Camboni, unpublished opinion per curiam issued September 29, 2009 (Docket No. 287268).

Sex Offender Registration Act (SORA): 
Individuals who resided in a student safety zone as of January 1, 2006, need not move even if subsequently convicted, sentenced and required to register as sex offender.  People v Zujko, 282 Mich App 520; 765 NW2d 897 (2008).
On remand from the Michigan Supreme Court, the Court of Appeals held that the crime of bestiality under MCL 750.158 does not require registration under SORA as a sheep is not a victim within the provisions of SORA.  People v Haynes, 281 Mich App 27; 760 NW2d 283 (2008).

In a three-part ruling on remand from the Michigan Supreme Court, the Court of Appeals held that in applying the “catch-all” provision of SORA, 1) the particular facts of a violation are to be considered in determining whether the offense, by its nature, constitutes a sexual offense against an individual less than 18 years of age, 2) possession of pornographic photographs of children would constitute an offense against an individual less than 18 years of age, and 3) the trial court may consider all record evidence so long as the defendant has an opportunity to challenge factual assertions and the facts are substantiated by a preponderance of the evidence.  Applied to the case before it, the Court upheld the registration requirement where the defendant was convicted of possession with intent to disseminate obscene material (based on his possession of pornographic materials on computer discs), the probation agent repeatedly stated at sentencing, without objection, that defendant had viewed pornography involving children, and a detective testified that the females appeared to be 13 to 16 years old in part because they did not appear to be fully physically developed.  People v Althoff, 280 Mich App 524; 760 NW2d 764 (2008).

Defendant was properly ordered to register as a sex offender under the “catch-all” provision of MCL 28.722(e)(xi) where he pled guilty to aggravated assault, he admitted touching the underage victim in a harmful way, and the trial court properly considered the victim’s testimony during the preliminary examination that the touching was underneath her underwear.  The Court rejected the claim that factual findings not based on the trial process or admissions of the defendant violates due process, concluding that sex offender registration is not punishment.  People v Anderson, 284 Mich App 11; ___ NW2d ___ (2009). 

Although the defendant was eligible to petition the trial court for removal from the sex offender registry because he was 11 years of age at the time of the offense, the trial court did no err in denying the defendant’s petition where it found that the defendant had used force or coercion to commit sexual penetration and this factor precludes removal from the registry.  People v Hesch, 278 Mich App 189; 749 NW2d 267 (2008).

The Michigan Supreme Court has remanded for the Court of Appeals to consider  whether a person can be found guilty of failure to register when it is impossible to register because the person is homeless.  People v Dowdy, 484 Mich 855; 769 NW2d 648 (2009).

Presentence Report:
Challenges to the accuracy of the presentence report may be made at sentencing, in a motion for resentencing or in a motion to remand.  People v Lloyd, ___ Mich App ___; ___ NW2d ___ (Docket No. 280373, 7/9/09).

NEW CASELAW – SENTENCING GUIDELINES
TEN YEAR GAP – no ten year gap where defendant had an intervening misdemeanor traffic conviction, even if it was not a scorable offense under PRV 5.  People v Muntaqim-Bey, unpublished opinion per curiam of the Court of Appeals, issued February 5, 2009 (Docket No. 280323). 
PRV 7 – Possession of marijuana as a second controlled substance offense is a felony for purposes of scoring concurrent felony convictions under PRV 7.  While the offense is a misdemeanor under the Public Health Code, it is considered a felony under the Code of Criminal Procedure (where the statutory sentencing guidelines are found).  People v Pounders, unpublished opinion per curiam of the Court of Appeals, issued October 30, 2007 (Docket No. 272039).
OV 1 and OV 2 – Heated cooking oil is not a harmful chemical substance for purposes of scoring these variables.  People v Blunt, 282 Mich App 81; 761 NW2d 427 (2009) 
OV 3 – Court of Appeals concludes that ten points were properly scored for bodily injury requiring medical treatment based on victim’s treatment for alcohol poisoning in a case where the defendant was convicted of furnishing alcohol and various CSC offenses, and the circumstantial evidence suggested the alcohol was furnished contemporaneously with the act of sexual intercourse.  People v Chapman, unpublished opinion per curiam of the Court of Appeals, issued January 15, 2009 (Docket No. 276689)

OV 3 & OV 4 – Court of Appeals agrees that under People v McGraw, 484 Mich 120 (2009), it was error to score these two variables for injuries to the victim of an aggravated assault that occurred after the home invasion (the sentencing offense) was completed.  People v Ketola, unpublished opinion per curiam of the Court of Appeals, issued September 29, 2009 (Docket No. 284363).
OV 4 – No evidence on record victims suffered serious psychological injury from defendant’s act of downloading and manufacturing copies of child pornography from the Internet (although panel notes possibility of serious psychological injury from “re-victimization” of children by continued distribution of illicit images).  People v Hill, unpublished opinion per curiam of the Court of Appeals, issued February 19, 2009 (Docket No. 281055).
OV 7  -Trial court properly found sadism based on defendant’s act of throwing hot cooking oil in the victim’s face which act subjected the victim to extreme pain and extensive and serious 
injuries).  People v Blunt, 282 Mich App 81; 761 NW2d 427 (2009).

OV 7 – The trial court improperly scored 50 points under OV 7 where the victim was not subjected to extreme or prolonged pain or humiliation.  People v Elanani, ___ Mich ___ (Docket No. 138802, 9/18/09).  
OV 8 – No error in scoring fifteen points for placing victims in place of greater danger where CSC defendant took one young victim to a trailer on his property, another riding on a dirt bike far from the house, and another on a tree stand where others were less like to see him.  People v Steele, 283 Mich App 472; ___ NW2d ___ (2009).
OV 8 – The trial court erred in scoring 15 points for victim asportation where the record showed only incidental movement around the interior of the apartment and defendant did not hold any victim captive longer than necessary to complete the crime of extortion.  People v Decosey, unpublished opinion per curiam of the Court of Appeals, issued April 21, 2009 (Docket No. 283051).
OV 9 – Court rejects a transactional approach to scoring the offense variables and concludes that “a defendant’s conduct after an offense is completed does not relate back to the sentencing offense for purpose of scoring offense variables unless a variable specifically instructs otherwise.”  The offense variables are generally “offense-specific” and usually consider only conduct “relating to the offense.”  The victims of defendant’s flight from the police after the breaking and entering offense was completed could not be scored under OV 9, although the conduct could be considered in determining where within the guidelines range to sentence or for purposes of a departure.  People v McGraw, 484 Mich 120; ___ NW2d ___ (2009).
OV 9 – Trial court erred in scoring a second victim of sexual abuse by the defendant where the incident was uncharged and was not part of the offense for which the defendant was being sentenced.  People v Sargent, 481 Mich 346; 750 NW2d 161 (2008).
OV 9 – Children depicted in child pornography were not placed in danger of injury or loss of life by defendant’s act of downloading the copying images from the Internet, and therefore could not be counted as victims.  People v Hill, unpublished opinion per curiam of the Court of Appeals, issued February 19, 2009 (Docket No. 281055).  See also, People v Houck, unpublished opinion per curiam of the Court of Appeals, issued July 23, 2009 (Docket No. 285203) (same).
OV 10 – In order to score 15 points for predatory conduct, there must be a vulnerable victim and exploitation of that vulnerability in addition to pre-offense conduct directed at a victim for the primary purpose of victimization.  People v Cannon, 481 Mich 152; 749 NW2d 257 (2008).

OV 10 – Where the victim is an undercover officer posing as a 14-year old girl, it was error to score 15 points for exploitation of a vulnerable victim as no vulnerable victim actually exists; panel further notes that there was no “preoffense conduct” as all of the contact with the undercover officer reflected the offenses of child sexually abusive activity and using the internet to commit that crime.  People v Russell, ___ Mich App ___; ___ NW2d ___ (Docket No. 264597).

OV 10 – Fifteen points properly scored for grooming activity that involved less intrusive forms of sexual touching designed to desensitize the victims to more serious acts.  People v Steele, 283 Mich App 472; ___ NW2d ___ (2009).
OV 10 – Error to score 15 points for predatory conduct based on grooming activity toward several young girls who were not the victims of the sentencing offense (downloading child pornography).  People v Houck, unpublished opinion per curiam of the Court of Appeals, issued July 23, 2009 (Docket No. 285203).
OV 11 – Error to score fifty points based on theory that act of sexual intercourse involved multiple thrusts and therefore multiple penetrations, especially where victim did not testify that defendant withdrew and then reinserted his penis or even moved his penis “in and out” during the act.  People v Maxon, unpublished opinion per curiam of the Court of Appeals, issued April 21, 2009 (Docket No. 282688).
OV 11- Error to score twenty five points where no evidence the additional penetration, which occurred apparently at a different time and place, arose out of the sentencing offense of child sexually abusive activity.  People v Gourlay, unpublished opinion per curiam of the Court of Appeals, issued March 3, 2009 (Docket No. 278214).

OV 12 – On remand from the Michigan Supreme Court, the Court of Appeals must decide whether OV 12 was properly scored at 25 points where one crime is designated a crime against the person, but the other two crimes are designated as public order crimes.  People v Wiggins, ___ Mich ___ (Docket No. 138687, 9/18/09).

OV 13 – Variable improperly scored based on misdemeanor aggravated assault conviction and conduct already considered under OV 12.  People v Goins, ___ Mich ___ (Docket No. 138745, 9/23/09).  Decision below:  Unpublished decision of the Court of Appeals, issued March 3, 2009 (Docket No. 283210).

OV 13 – Ten points scored in error where the third offense was a breaking and entering that was contemporaneous with the sentencing offense, but the district judge refused to bind-over for this offense and the Court of Appeals disagreed that the prosecutor had presented a preponderance of the evidence at sentencing based on the defendant’s “penchant” for committing burglaries and his presence near the scene of the crime.  People v O’Neal, unpublished opinion per curiam of the Court of Appeals, issued February 26, 2009 (Docket No. 283026).
OV 13 – Variable improperly scored based on resisting and obstructing charge that led to guilty plea to reduced charge of disorderly person where defendant objected at sentencing to consideration of the disorderly conduct conviction, the prosecutor responded that the police report for the resisting and obstructing charge was forwarded to the probation department, but the trial judge did not make specific findings regarding the resisting and obstructing incident and did not appear to have reviewed the police report.  The Court of Appeals concluded that “while come evidence exists that Thomas may have committed the crime in 2004, the trial court’s failure to review this evidence and to make a specific finding requires a remand for resentencing.”  People v Thomas, unpublished opinion per curiam of the Court of Appeals, issued September 29, 2009 (Docket No. 290274).
OV 18 – The trial court did not err in assessing 5 points where the variable allows for the scoring of points if there is any evidence that alcohol was present in the body of an underage drinker, not just scientific measurement, and the evidence showed defendant was underage and drinking prior to the accident; the fact that defendant’s blood alcohol content was not measured nor was there evidence of impaired driving is not dispositive.  People v Magee, unpublished opinion per curiam of the Court of Appeals, issued January 13, 2009 (Docket No. 280534).   
OV 19 – Ten points properly scored where defendant was convicted of perjury even though the conduct necessarily involved an interference with the administration of justice.   People v Underwood, 278 Mich App 334; 750 NW2d 612 (2008).

OV 19 – Ten points properly scored based on defendant’s perceived perjury at trial where trial court properly relied on the fact that defendant did not tell his alternative version of events to the police, he possessed marked and bundled bills taken from the bank (this was a bank robbery), eyewitness testimony supported his guilt, the trial court’s own viewing of the videotape supported the conclusion that the defendant was the robber, and two men in prison made statements that defendant indicated to them he lied about his alternative version of events.  People v Monk, unpublished opinion per curiam of the Court of Appeals, issued January 22, 2009 (Docket No. 280291).
OV 19 – Error to score twenty-five points for threat to security of penal institution or court based on allegation that defendant had his sister and a friend fabricate an anonymous letter in which someone else confessed to the crime where no showing of any threat to the court or a penal institution.  People v Smith, unpublished opinion per curiam of the Court of Appeals, issued August 6, 2009 (Docket No. 282546).
OV 19 – Ten points improperly scored for defendant’s flight from police where he did not fail to obey a command to stop and the panel notes that a failure to stand still and await capture should not be necessary to avoid a penalty under this variable). People v Gajos (On Reconsideration), unpublished opinion per curiam of the Court of Appeals, issued February 3, 2008  (Docket No. 281344).
OV 19 – While defendant’s lies to the police regarding whether he knew why he was being investigated did not hinder the investigation and hence did not constitute interference with the administration of justice, defendant’s later false verbal and written statements to police did hinder the investigation and would support ten-point scoring.  People Jackson, unpublished opinion per curiam of the Court of Appeals, issued October 1, 2009 (Docket No. 285285).
DEPARTURES FROM THE SENTENCING GUIDELINES
The trial court must justify the extent of the departure in addition to articulating substantial and compelling reasons for the departure when choosing to sentence above or below the sentencing guidelines range.  People v Gary Smith, 482 Mich 292; 754 NW2d 284 (2008).

Departure for Perceived Perjury:

Applying its earlier decision in People v Khaley, 277 Mich App 182 (2007), holding that a defendant’s perjury must be objective and verifiable in order to support a departure from the guidelines, the Court of Appeals reversed a case where the trial judge departed from the guidelines based on the belief that the defendant had perjured himself at trial with “no absolute confirmation of the perjury as in Khaley.”  People v Djonaj, unpublished opinion per curiam of the Court of Appeals, issued January 22, 2009 (Docket No. 280294). 

Downward Departures:

The trial court did not abuse its discretion in imposing a three-year probationary term for possession with intent to deliver 450 or more grams of cocaine despite a sentencing guidelines range of 108 to 180 months where the defendant had a continuous work history beginning at age 18 through age 31, was pursing post-secondary education, and most importantly, the guidelines range was premised on the scoring of OV 15 at 75 points based on the amount of narcotics found in an apartment that the defendant leased (supporting her conviction on an aiding and abetting theory), but the trial court found a lack of evidence that she was actually engaged in selling or handling the narcotics or that she had knowledge of the quantify of the narcotics involved.  People v Johnson, unpublished opinion per curiam of the Court of Appeals, issued March 17, 2009 (Docket No. 282231).

Although the guidelines range was 162 to 405 months for second-degree murder, the trial court did not abuse its discretion in imposing a minimum sentence of 90 months where the defendant was 51, had provided extraordinary care to the victim, had successfully sought help for the victim from various agencies, and was overwhelmed by the responsibility of caring for the victim as his primary and often sole caretaker.  People v Burley, unpublished opinion per curiam of the Court of Appeals, issued September 11, 2008 (Docket No. 247391).
Imposition of a six-year minimum sentence at resentencing for second-degree murder was not an abuse of discretion despite a sentencing guidelines range of 162 to 270 months where the facts of the crime showed a mitigated level of culpability, the defendant was 34 years old with no prior criminal record, the defendant received strong family and community support in the form of over twenty letters citing his generosity and community involvement, the defendant had cooperated both pre- and post-arrest, had not received any misconduct tickets during four years of incarceration and had received the best score possible on 13 specific measures of job performance.  People v Burbridge, unpublished opinion per curiam of the Court of Appeals, issued March 4, 2008 (Docket No. 273133). 
Hint:  Look for Combination of Age, Employment, Education, Efforts at Rehabilitation, Community Support and/or Mitigating Facts of Crime.
PENDING IN THE UNITED STATES SUPREME COURT

Cert Granted – Deportation Consequences of Plea:

The Court granted certiorari on February 23, 2009, to decide whether mandatory deportation is a collateral consequence of a conviction of trafficking in marijuana that relieves defense counsel of any affirmative duty to investigate and advise the defendant about deportation consequences, and whether an attorney’s misadvice as to those consequences constitutes grounds for setting aside the guilty plea.  Padilla v Kentucky, 129 S Ct 1317 (2009).


Cert Granted – Juveniles Sentenced to Life – Cruel and Unusual Punishment:

The Court has agreed to hear two Florida cases where juvenile offenders were sentenced to life imprisonment without the possibility of parole for a non-homicide offense, addressing whether such sentences violate the Eighth Amendment prohibition against cruel and unusual punishment.  Graham v Florida, 129 S Ct 2157 (2009); Sullivan v Florida, 129 S Ct 2157 (2009).
PENDING IN THE MICHIGAN SUPREME COURT

Leave Granted on Two Guidelines Application Questions:

Do the legislative sentencing guidelines apply to sentencing of a repeat CSC offender subject to a mandatory minimum term of “at least” five-years imprisonment under MCL 750.52f, and if so, are there any standards when the minimum sentence exceeds the guidelines range and is also more than five years (i.e., is there a departure?).  People v Wilcox, lv gtd 483 Mich 1094 (2009).  Decision below:  280 Mich App 53 (2008).

Must the trial court score the sentencing guidelines for all felony offenses or only the offense with the highest crime class when there are multiple concurrent convictions that will lead to concurrent sentencing?  People v Warren, 483 Mich 963 (2009).

PENDING COURT RULE PROPOSALS
The Court proposes amending MCR 6.302(C)(1) to add the requirement that “[a]ll discussions regarding a defendant’s plea must take place in open court and be placed on the record.”  ADM File No. 2009-11 (comment period open through October 1, 2009).

The Court proposes amending MCR 6.425(B) and MCR 6.610(F)(1)(d) to direct the trial court to provide copies of the presentence report to the parties at least two business days before the day of sentencing.  Moreover, defense counsel (or the defendant, if unrepresented) may keep a copy of the report for the defense file.  ADM File No. 2008-39 (comment period open through December 1, 2009).  

PENDING IN THE MICHIGAN LEGISLATURE
HB 4130 would allow the MDOC to release inmates to the U.S. Immigrations and Customs Enforcement if the MDOC receives an order of deportation and the inmate has served at least ½ of the sentence.  Release would not be permitted for inmates serving a sentence for first- and second-degree murder, criminal sexual conduct (first, second and third degree), and habitual offenders.  The pending bill recently passed out of the House Appropriations Committee and is now on second reading before the Michigan House of Representatives (likely for vote in near future).  

HB 5308 and SB 769 are identical and propose to amend the scoring of OV 9 to direct the trial court to “count each depiction of a child subjected to child sexually abusive activity as a victim who was placed in danger of physical injury or death.”  Both bills are recent (late August, early September) and are still in committee.

NEW OBJECTIONS TO CONSIDER
Offense Variable 3 – If death results and the sentencing offense is homicide, must 25 points be scored per People v Houston, 473 Mich 399 (2005)?  Houston  was a 4-3 decision with Justice Taylor in the majority (Cavanagh, Kelly and Weaver dissenting).
Offense Variable 13 – Can a pattern be found from one incident leading to multiple contemporaneous convictions (i.e., is there really a pattern of repeated behavior)?
Offense Variable 19 – Does the variable apply at all where the interference with the administration of justice occurs after the sentencing offense is completed (per People v McGraw)?

Offense Variable 19 – Did the defendant’s conduct (lying to the police, flight, etc.) actually interfere with the administration of justice?
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