Jury Instructions: Effective tools of advocacy
I. Trial Court not required to use Michigan Criminal Jury Instructions 2nd  
a. Do not have official sanction of Michigan Supreme Court.  People v. Vaughn, 447 Mich. 217, 235 n 13; 524 NW2d 217 (1994).
b. Trial courts may use all or part of the standardized instructions

c. The MSC said that trial courts “should not hesitate to modify or disregard a standard instruction when presented with a clear or more accurate instruction”. 

d.  Trial judges are encouraged to examine jury instructions carefully before using them.  People v. Gadomski, 232 Mich App 24, 32 n. 2, 592 N.W.2d 75 (1998)

II. Defendant has right to a properly instructed jury.  US Const, Art III, § 2; US Const, Ams V, XIV; Const 1963, art 1, § 17; United States v Gaudin, 515 US 506, 523; 115 S Ct 2310; 132 L Ed 2d 444 (1995)
a. The trial court's role is to clearly present the case to the jury and to instruct it on the applicable law.
b. Jury instructions must include 
i. all the elements of the offenses charged against the defendant and 
ii. any material issues
iii. defenses and theories that are supported by the evidence. People v. Riddle, 467 Mich. 116, 649 N.W.2d 30 (2002)
c. Jury instructions are reviewed in their entirety
III. Objecting 
a. A party must object to or request a jury instruction before the jury deliberates in order to preserve a challenge to the trial court's direction of the jury on appeal. MCR 2.516(C); People v. Gonzales, 256 Mich.App 212, 225; 663 NW2d 499 (2003).
b. As a general rule, a defendant waives the right to appellate review where s/he expresses satisfaction with the specific actions of a trial court. People v. Carter, 462 Mich. 206, 219; 612 NW2d 144 (2000)
IV. Cognate vs Necessarily lesser included offenses
a. Necessarily included lesser offense 
i. Elements of lesser wholly subsumed by higher charge (AGBH lesser of AWIM)

ii. People v Wilder, 485 Mich. 35, 780 N.W.2d 265 (2010):  HI  3rd necessarily lesser included to HI 1st  when the HI 1st predicated on larceny
iii. The trial court must instruct on requested necessarily included lesser if a rational view of the evidence would support the instruction.  
iv. Keeble v. United States, 412 U.S. 205, 212-213, 93 S.Ct. 1993, 36 L.Ed.2d 844 (1973):
[I]f the prosecution has not established beyond a reasonable doubt every element of the offense charged, and if no lesser offense instruction is offered, the jury must, as a theoretical matter, return a verdict of acquittal. But a defendant is entitled to a lesser offense instruction ... precisely because he should not be exposed to the substantial risk that the jury's practice will diverge from theory. Where one of the elements of the offense charged remains in doubt, but the defendant is plainly guilty of some offense, the jury is likely to resolve its doubts in favor of conviction.

v. Strategy: All or nothing versus giving the jury something to convict on

b. Cognates 

i. Contain elements not found in the greater offense (AGBH and FA)

ii. People v. Cornell, 466 Mich. 335, 646 N.W.2d 127 (2002)
iii. Defendant should ask prosecutor to amend information to add cognate charge:  prosecutor may amend info at any time  
1. many prosecutors will add FA to AWIM or AGBH information

c. Prosecutor can ask for instruction on lesser over defense objection 
V. Theory of case
a. A defendant's request for a jury instruction on a theory or defense must be granted if supported by the evidence.  People v. Riddle, 467 Mich. 116, 124, 649 N.W.2d 30 (2002)
b. If an applicable instruction was not given, the defendant bears the burden of establishing that the trial court's failure to give the requested instruction resulted in a miscarriage of justice. MCL 769.26; Riddle, supra at 124-125
c. Failure to instruct may deny defendant right to present a defense: 

i.  If can’t get instruction on defendant’s theory, then federal constitutional rights violated: (Fifth, Sixth, and Fourteenth Amendments) constitutional rights to due process, compulsory process, and fair trial by jury.  Sixth Amendment right to present a defense is clearly impinged.  

ii. MCL 768.32(1) and Cornell, the statute that precludes instruction on a cognate offense, should not be applied because the result would remove the defense theory from the jury’s consideration.
iii. Argue that judge should instruct that if the jury concludes that the defendant was, for example, an accessory after-the-fact or committed an FA not an AGBH (or whatever cognate is the defense theory), it must acquit.  See examples below.
iv. Apparent conflicts with Cornell and Nyx that instruction on a cognate lesser offense is not permitted.  People v. Nyx, 479 Mich. 112, 121; 734 NW2d 548 (2007); People v. Cornell, 466 Mich. 335, 355-359; 646 NW2d 127 (2002)
1. But defendant not asking for conviction on cognate, not permitted under Cornell and MCL 768.32(1)

2. Just wants jury to be instructed on the defense

d. Trial atty must ask for instruction and object to its absence

VI. Affirmative defenses

Self-defense

a. The law recognizes a distinction between the threat to use deadly force and the actual use of deadly force. 
i. A person may only use deadly force in self defense in the event that he believes that he is in imminent danger of death or serious bodily harm and that deadly force was immediately necessary to repel such danger. 
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ii. A person may threaten the use of deadly force in situations where it would be unlawful to actually use deadly force:  It may be lawful for a person to point a gun at another under circumstances that would not permit the person to actually fire the gun at the other person.
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b. MCL 780.972; No duty to retreat

i. Person invoking self-defense was not committing crime at time

ii. may use deadly force against another individual anywhere he or she has the legal right to be if:

1. honest and reasonable belief that the use of deadly force is necessary to prevent the imminent death or great bodily harm or sexual assault of actor or another

iii. may use force other than deadly force against another individual anywhere he or she has the legal right to be with no duty to retreat if he or she honestly and reasonably believes that the use of that force is necessary to defend himself or herself or another individual from the imminent unlawful use of force by another individual.

c. Applicable to felon-in-possession People v Dupree, 486 Mich. 693 (2006)

VII. Special instructions
a. Non-standard jury instructions
b. Identification (see examples below)
c. Unanimity regarding incident
i. “[T]he trial court must give a specific unanimity instruction where the state offers evidence of alternative acts allegedly committed by the defendant and “1) the alternative acts are materially distinct (where the acts themselves are conceptually distinct or where either party has offered materially distinct proofs regarding one of the alternatives), or 2) there is reason to believe the jurors might be confused or disagree about the factual basis of defendant's guilt.”  People v. Waclawski, 286 Mich.App. 634, 780 N.W.2d 321 (2009)

ii. Often seen in CSC cases where defendant charged with a few counts of many alleged incidents.  

iii. It is impermissible to have some jurors using the facts of one incident and others using another incident to convict a defendant.  
iv. The jury should be instructed that they must agree on which incident established the crime.
VIII. Jury Nullification

a. No right to instruct jury directly about their power to nullify

b. People v. Vaughn, 409 Mich. 463, 466; 295 NW2d 354 (1980), in which the Supreme Court stated:  Juries are not held to any rules of logic nor are they required to explain their decisions. The ability to convict or acquit another individual of a crime is a grave responsibility and an awesome power. An element of this power is the jury’s capacity for leniency.
IX. Samples
General Form: Uncharged, Non-Included Offense

A person who _________________ [factual basis for uncharged, non-included offense] is guilty of the crime of _________________ [description of uncharged, non-included offense]. However, because the prosecutor did not charge the defendant with _________________ [description of uncharged, non-included offense] you will not have the option of convicting (him/her) of that crime. 

Therefore, if the prosecution has proved the defendant guilty beyond a reasonable doubt of _________________ [uncharged, non-included offense] but not _________________ [charged offense], you must vote to return a verdict of not guilty.

General Form: Defense Theory

The prosecution must prove the defendant committed the crime[s] of _________________ [insert charged crime[s]]. The defendant contends (he/she) did not commit (this crime/these crimes) and instead is only guilty of _________________ [insert uncharged, non-included offense]. However, because the prosecutor chose not to charge the defendant with _________________ [uncharged, non-included offense] you will not have the option of convicting the defendant of that crime.

Therefore, any juror who finds that the prosecution has proved the defendant guilty beyond a reasonable doubt of _________________ [uncharged, non-included offense] but not _________________ [charged offense], must vote to acquit the defendant.

No Duty to Prove Defense Theory

The defendant contends that (he/she) is guilty of _________________ [uncharged offense] but not guilty of _________________ [charged offense]. However, because the prosecution has the burden of proof, the defendant does not need to prove that (he/she) is only guilty of _________________ [uncharged offense]. If you have a reasonable doubt that the defendant is guilty of _________________ [charged offense] rather than _________________ [uncharged offense] you must vote to acquit (him/her) of all charges.

Accessory After the Fact I
The court instructs the jury that an accessory after the fact is one who conceals, receives, relieves, aids or assists any person, knowing that such person has committed a felony, with intent to enable such person to escape or avoid arrest, trial, conviction or punishments after the commission of such felony. 

The court further instructs the jury that __________ [name of defendant] is not required to establish that (he/she) was an accessory after the fact to your satisfaction, but if the evidence or lack of evidence in this case raises in the minds of the jury a reasonable doubt as to whether the defendant was only an accessory after the fact, then, in that event, you must give (him/her) the benefit of the doubt and may not convict __________ [name of defendant] of the crime of __________ [crime e.g., armed robbery], and therefore, it would be your sworn duty to return a verdict of not guilty. 

Source: Gangl v. State, 539 So. 2d 132, 135 (Miss. 1989)

Accessory After the Fact II
A person is an accessory after the fact if after the commission of any felony, (he/she) conceals or aids the offender knowing that the person (he/she) is aiding or concealing has committed a felony and intending that the offender may avoid or escape from arrest, trial, conviction, or punishment. A person who is an accessory after the fact to the commission of a felony may be prosecuted as an accessory after the fact, tried and punished, though the principal felon is neither prosecuted nor tried.

You are instructed that you may not convict defendant __________ [name of defendant] of __________ [crime e.g., first degree murder] if you believe (he/she) is only an accessory after the fact to __________ [crime e.g., first degree murder] nor may you convict (him/her) of __________ [crime e.g., armed robbery] if you believe (he/she) is only an accessory after the fact to __________ [crime e.g., armed robbery].

Source: Carman v. State, 658 P.2d 131, 135 (Alaska Ct. App. 1983)

Accessory After the Fact III
An accessory after the fact is someone who knowingly helps a felon avoid discovery, arrest, trial, or punishment.  If you first find that there is a reasonable doubt as to whether __________ [name of defendant] committed the offenses charged in Counts ____ and ____ but you find beyond a reasonable doubt that __________ [name of defendant] is an accessory after the fact, you must find (him/her) not guilty of Counts ____ and ____.

Source: United States v. Garcia, 405 F.3d 1260, 1273 (11th Cir. 2005) (government did not dispute that the above instruction correctly stated the law but appellate court found no abuse in refusing it because defendant was allowed to rely on the accessory theory during argument).  
Third Party Guilt I
  You have heard evidence that [a person other than the defendant] or [_________________ name of third party] committed the offense(s) with which the defendant is charged. The defendant is not required to prove [the other person’s] or [ _________________’s name of third party]  guilt. It is the prosecution that has the burden of proving the defendant guilty beyond a reasonable doubt. Therefore, the defendant is entitled to an acquittal if you have a reasonable doubt as to the defendant’s guilt. Evidence that [another person] [__________________ name of third party] committed the charged offense may by itself leave you with a reasonable doubt.

Third Party Guilt II
    If after considering all of the evidence, including any evidence that another person committed the offense, you have a reasonable doubt that the defendant committed the offense, you must find the defendant not guilty.

Third Party Motive

Motive is not an element of the crime charged and need not be proven by the prosecution. However, in your deliberations, consider motive or lack of motive as a circumstance in this case. You may consider whether the defendant or ______________ [ insert name of third party]  had a reason to commit the alleged crime, but a reason, by itself, is not enough to prove that person’s guilt.  Absence of motive in the defendant or _____________ [insert name of third party] may tend to show that the person is not guilty. The weight, if any, to be given the presence or absence of motive is for you to determine.
Identification 

One of the issues in this case is the identification of the defendant as the person who committed the crime. The prosecutor must prove beyond a reasonable doubt that the crime was committed and that the defendant was the person who committed it.


In deciding how dependable an identification is, think about such things as how good a chance the witness had to see the offender at the time, how long the witness was watching, whether the witness had seen or known the offender before, how far away the witness was, whether the area was well-lighted, and the witness's state of mind at that time.


Also, think about the circumstances at the time of the identification, such as how much time had passed since the crime.


Among the factors to consider in weighing eyewitness testimony is that there is no proven relationship between a witness’s confidence and the accuracy of the witness’s testimony. An eyewitness’s certainty about his or her choice of the defendant may have many sources and does not necessarily bear on the correctness of that choice. Whether the prosecution has proven the choice of the witness to be correct, beyond a reasonable doubt, is a matter which you must decide.


Cross-racial Identification

In evaluating the reliability of the identification choice, consider whether the defendant is a different race [of a different ethnic origin] than the witness.
