SENTENCING LAW UPDATES

CRIMINAL ADVOCACY PROGRAM, NOVEMBER 2010
By:  Anne Yantus 
STATUTORY DIVERSION PROGRAMS
Holmes Youthful Trainee Act (HYTA):

Before 21st birthday

Must Plead Guilty
No Conviction Entered

Court may commit to:   Probation for up to 3 years




  Prison for up to 3 years




  County Jail up to 1 year

If Successfully Complete:  No Conviction (but considered prior conviction

          under sentencing guidelines)

HYTA not available for:  Life Maximums



     Traffic Offenses



     SORA Offenses



     Major Controlled Substance Offenses

***The Supreme Court recently remanded a case to the Court of Appeals to decide “whether the sentencing guidelines apply to conditions imposed by the court under MCL 762.13 of the Holmes Youthful Trainee Act.”  People v Johnson, ___ Mich ___ (Docket No. 140255, 9/15/10).***
7411 Status (MCL 333.7411):

No Prior Drug Convictions

Plead Guilty or Found Guilty

No Conviction Entered

Court May Place on Probation (with conditions)
If Successfully Complete:  No Conviction

7411 Only Available for:  Possession under 25 grams cocaine and heroin; Use of cocaine and heroin; Possession and Use of other lower level substances.
SENTENCE ENHANCEMENT


Guidelines Apply to Repeat CSC Crimes:
The legislative sentencing guidelines apply to sentencing for a repeat CSC offender who is subject to a mandatory minimum term of “at least” five-years imprisonment under MCL 750.52f, and consequently the trial court must provide substantial and compelling reasons for any sentence over five years that also exceeds the sentencing guidelines range.  People v Wilcox, 486 Mich 60; 781 NW2d 784 (2010).  Reversing the decision below:  280 Mich App 53 (2008).


Guidelines Range May Be Doubled for Second Drug Offense:
In People v Lowe, 484 Mich 718; 773 NW2d 1 (2009), the Court concluded that the statutory provision for doubling the penalty for a second drug offense, MCL 333.7413, applies to the minimum term as well as the maximum term.  The trial judge has discretion to double the underlying sentencing guidelines range, and a minimum sentence that falls within the increased range does not constitute a departure.

***The Court has granted leave to consider whether the prior record variables are to be scored when the sentencing offense is a second controlled substance violation under MCL 333.7413?  People v Peltola, ___ Mich ___  (Docket No. 140524, 9/29/10).***
DOUBLE SENTENCE ENHANCEMENT
Felony Firearm:  2 years, 5 years, 10 years

Felony Firearm and Habitual Offender?  No


People v Honeycutt, 163 Mich App 757; 415 NW2d 12 (1987)

Second Controlled Substance Offense:  Discretionary Double Penalty
Second Controlled Substance Offense and Habitual Offender?  No


People v Fetterly, 229 Mich App 511; 583 NW2d 199 (1998).
OWI Offenses – First, Second Third (felony)

OWI Third-Offense and Habitual Offender?  Yes


People v Bewersdorf, 438 Mich 55; 475 NW2d 231 (1991)
SENTENCE BARGAIN – LEAVE GRANTED
***The Michigan Supreme Court has granted leave to determine whether a bargained for sentence of 39 to 45 years imprisonment for second degree murder as a second-habitual offender violates the two-thirds rule of People v Tanner, 387 Mich 683 (1972), and if so, is the sentence invalid?  People v Knapp, 486 Mich 1070 (July 16, 2010).***
SENTENCE GUIDELINES: LEAVE GRANTED
***The Court has granted leave to decide whether post-offense conduct is scored under Offense Variable 19 (Interference with the Administration of Justice)?  People v Smith, 485 Mich 1133 (2010).***
***The Court will hear mini argument on whether the offense of assaulting a prison guard, classified as a Public Safety crime under the guidelines, may be considered a crime against the person for purposes of scoring OV13 (Pattern of Crimes)?  People v Bonilla-Machado, 486 Mich 907 (2010).***
***The Court also will hear two cases addressing the scoring of Offense Variable 10 (Victim Vulnerability):
Whether a credit union may be considered a vulnerable victim where its chief financial officer embezzled from the credit union?  People v Brandt, 486 Mich 961 (2010).

Whether predatory conduct against a vulnerable victim may be found where defendant, convicted of armed robbery, was lying in wait at night and assaulted a lone woman outside her locked vehicle in a deserted parking lot, but there was no evidence the woman was vulnerable apart from the location and circumstances of the crime.  People v Huston, ___ Mich App ___ (#288843, 5-13-10), lv gtd ___ Mich ___ (Docket No. 141312, 9/29/10).***
*  *  *
EFFECTIVE ASSISTANCE OF COUNSEL AT SENTENCING

Where defense counsel did not understand the structure and mechanics of the federal sentencing guidelines, and failed to advise the defendant before the presentence interview about the impact of admissions to relevant conduct (un-convicted conduct) on the sentence, counsel was ineffective under the Sixth Amendment right to counsel.  United States v Washington, ___ F3d ___ (CA 10, 9/30/10, #08-3313).

Note:  There is a right to remain silent following conviction and through the sentencing hearing.  Mitchell v United States, 526 US 314, 119 S Ct 1307; 143 NW2d 424 (1999).  The court may not compel the defendant to divulge information as to prior convictions.  People v Johnson, 203 Mich App 579; 513 NW2d 824 (1994). 

SENTENCING GUIDELINES:  GENERALLY
The decision in People v McGraw, 484 Mich 120; 771 NW2d 655 (2009), that the offense variables must be scored based on the sentencing offense alone unless language within the variable instructs otherwise, is to be given limited retroactivity.  “[T]he retroactive effect of McGraw is limited to cases pending on appeal when McGraw was decided and in which the scoring issue had been raised and preserved.”   People v Mushatt, 486 Mich 934; 782 NW2d 202 (2010).
Where the trial court erred in scoring OV 13 (pattern of crimes) and “the resulting change in the defendant’s total OV score produces a lower applicable guidelines range, [] the defendant is therefore entitled to resentencing.”  People v Williams, 486 Mich 1077; 784 NW2d 206 (2010).  

Where the error in scoring PRV 7 (concurrent felony convictions) did not exist until defendant prevailed on appeal on a claim of insufficient evidence with respect to two of his three convictions, and where the guidelines range would change based on a score of zero points under PRV 7, resentencing was necessary because the trial court sentenced using inaccurate information.  Moreover, Defendant properly preserved the error by requesting a remand for resentencing in his brief on appeal (rather than filing a premature motion to remand).  People v Jackson, ___ Mich ___ (Docket No. 138988, 9/7/10).
SENTENCING GUIDELINES:  OFFENSE VARIABLES
OV3 -  

In lieu of granting leave to appeal, the defendant’s sentence is vacated and the trial court at resentencing is to reconsider the scoring of OV3 in light of People v McGraw, 484 Mich 120; 771 NW2d 655 (2009) (holding that the offense variables are properly scored by reference only to the sentencing offense except where the language of a particular variable specifically provides otherwise).  People v Lenderman, 485 Mich 921; 773 NW2d 664 (2009).

The defendant is entitled to resentencing where the prosecutor conceded that the scoring of OV3 was improper in light of People v McGraw, 484 Mich 120 (2009).  People v Mushatt, 486 Mich 934; 782 NW2d 202 (2010). (Note: this case has not precedential value as the decision below was unpublished and the MSC order does not state the facts).
OV4 -
No error in scoring for serious psychological injury based on trial court’s observation of the complainant while testifying at trial and based on testimony that the complainant was “pretty angry” and had tried to block out the sexual abuse by a person he considered a father figure.  People v Waclawski, 286 Mich App 634; 780 NW2d 321 (2009).

OV4 was properly scored at 10 points where the presentence report indicated that the victim suffered from depression and that his personality had changed as a result of continuing poor health resulting from the crime.  People v Ericksen, ___ Mich App ___ (2010) (Docket No. 288496, 04/15/2010).

OV7-
Where the defendant held a gun and may have pointed it, but did not commit, take part in, or encourage acts of others that amounted to sadism, torture or excessive brutality, error to score 50 points as to this defendant.  People v Hunt, ___ Mich App __ (Docket No. 292639, 10/19/10)
OV8 -
Movement of the CSC victim from a common area to a bedroom “was incidental to the commission of the crime and did not amount to asportation” under OV 8.  People v Thompson, ___ Mich ___ (Docket No. 141129, 10/8/10).
OV9 -
OV9 should have been scored at 10 points reflecting 2 or more individuals placed in danger or injury or loss of life in a armed robbery case where the defendant took money from the first victim, and then commandeered a vehicle and forced that driver to take him to another community; as armed robbery is a transactional offense which includes the defendant’s conduct in leaving the scene of the crime.   People v Mann, 287 Mich App 283; 786 NW2d 876 (2010).

OV9 was improperly scored at 10 points in a case of first-degree criminal sexual conduct, reflecting 2 to 9 victims placed in danger of physical injury or death, where although two of the complainant’s friends were in the bedroom where the offense took place, nothing in the record suggests that they were ever placed in danger.  People v Phelps, ___ Mich App ___ (Docket No. 288999, 4/13/10).

OV 9 was properly scored for multiple victims where the sentencing offense involved “K,” but there was evidence that “M” and “P” would sometimes spend the night at defendant’s home with “K,” and court finds reasonable conclusion from trial testimony that the other boys were in the home  sleeping when “K” was assaulted.  People v Waclawski, 286 Mich App 634; 780 NW2d 321 (2009).

OV10 -
In an order granting peremptory relief, the Michigan Supreme Court adopted the opinion of the dissenting judge in the Court of Appeals that OV 10 was improperly scored in an assault case for exploitation of the victim’s age simply because the defendant was nearly 30 and the victim was 16 (without evidence showing the defendant exploited the victim’s youth in perpetrating the crime).  People v James Taylor, 486 Mich 904; 780 NW2d 833 (2010) (Note: this case has no precedential value as the decision below was unpublished and the MSC order does not state the facts).
The trial court did not abuse its discretion in assessing 10 points for exploitation of a vulnerable victim in a case of first-degree criminal sexual conduct where the 24-year-old defendant manipulated the victim who he knew was only 16 or 17 years old and a virgin into a position where he could engage in nonconsensual sexual intercourse and where he admitted that she was too immature to make a decision to have sex, and where it was readily apparent that she was vulnerable and susceptible to physical restraint, persuasion, or temptation.  People v Phelps, ___ Mich App ___ (Docket No. 288999, 4/13/10).

OV12 -
Conduct that can be scored under OV 12 must be scored under that variable before proceeding to score OV 13.  The trial court erred when it concluded it could score the conduct at issue under the variable yielding the highest total points.  People v Bemer, 286 Mich App 26; 777 NW2d 464 (2009).
Conduct subject to scoring under OV 12 must be considered under that variable before it may be scored under OV 13, and conduct already scored under OV 12 may not be scored under OV 13.  People v Williams 486 Mich 1077; 784 NW2d 206 (2010). 

The trial court erred in assessing 25 points for 3 contemporaneous  felonious acts within 24 hours involving crimes against a person on the basis of charges of disseminating sexually explicit matter to a minor because those offenses are designated as crimes against public order.  People v Wiggins, ___ Mich App ___ (Docket No. 290017, approved for publication 7-6-10).

The trial court properly scored 25 points for three or more crimes against the person that occurred within 24 hours and did not result in conviction where defendant was convicted of sexually assaulting “K,” and there was evidence that he possessed numerous sexually abusive photos of “K,” “M” and “P” at the same time.  People v Waclawski, 286 Mich App 634; 780 NW2d 321 (2010).

     OV13 - 

All conduct that can be scored under OV 12 must be scored under that offense variable before proceeding to score OV 13, and conduct already taken into account under OV 12 may not be scored within OV 13.  People v Williams, 486 Mich 1077; 784 NW2d 206 (2010); People v Bemer, 286 Mich App 26; 777 NW2d 464 (2009).

The trial court did not abuse its discretion in scoring OV13 at 25 points where although the defendant had been convicted of two felonies against a person within the five-year period, the evidence was insufficient to show that he committed a third felonious criminal act against a person where the defendant admitted he had been accused of criminal sexual conduct against another individual but he had not been charged nor convicted of that conduct and the prosecution did not introduce any testimony to support that alleged criminal conduct.  People v Phelps, ___ Mich App ___ (Docket No. 288999, 4/13/10).

NOTE: Effective 04-1-09 there is a new 25-point category in OV13 for scoring a pattern of felonious criminal activity “directly related to causing, encouraging, recruiting, soliciting, or coercing membership in a gang or communicating a threat with intent to deter, punish, or retaliate against another for withdrawing from a gang.”  But there is no longer a 10-point assessment for membership in an organized criminal group. [A gang is defined as a group of 5 or more people that identifies itself with some unifying method of membership identity, defined membership criteria, and an established command structure.  MCL 750.411v.]
     OV15 - 

In lieu of granting leave to appeal, the defendant’s sentence is vacated and the trial court at resentencing is to reconsider the scoring of OV15 in light of People v McGraw, 484 Mich 120 (2009) (holding that the offense variables are properly scored by reference only to the sentencing offense except where the language of a particular variable specifically provides otherwise).  People v Gray, 485 Mich 934; 773 NW2d 911 (2009).

     OV19 - 
OV19 was properly scored on the basis that the defendant asked others to dispose of the knife used to stab the victim and to lie about his whereabouts in an attempt to create a false alibi.  Moreover, People v McGraw, 484 Mich 120 (2009) does not apply to the scoring of OV 19.  People v Ericksen, ___ Mich App __  (Docket No. 288496, 4/15/10). [But note the MSC has granted leave on this question in People v Smith, 485 Mich 1133 (2010).]
Ten points properly scored where defendant was convicted of perjury even though the conduct necessarily involved an interference with the administration of justice.   People v Underwood, 278 Mich App 334; 750 NW2d 612 (2008).

*  *  *
Unpublished Scoring Decisions of Note:

No Aggregation of Points:
In People v Parker, unpublished opinion per curiam of the Court of Appeals, issued April 20, 2010 (Docket No. 288988), the panel harbored significant doubt that points can be aggregated under OV 1 to produce a total of 45 points (max is 30 points per statute). (Kalamazoo County case.)

In People v Dent, unpublished opinion per curiam of the Court of Appeals, issued September 21, 2010 (Docket No. 290832), the panel concludes the trial court erred in scoring 35 points under PRV 2 (max is 30 points). (Oakland County case.)


Score Felony-Firearm Conviction under PRV 2?

In People v Dent, supra, the panel concludes felony-firearm convictions may properly be scored as prior low severity felony convictions under PRV 2.

All Purpose Good CSC Scoring Case:

In People v Corrin, unpublished opinion per curiam of the Court of Appeals, issued July 27, 2010 (Docket No. 290747), the Court found error in the scoring of OV 7 for humiliation of the three year old CSC victim where “sexual abuse by its nature is a humiliating event” and there was no showing of conduct going beyond that necessary to commit the offense; the court also found error in scoring OV 8 where there was no asportation of the victim, even if the victim’s twin sisters were put to bed before the sexual abuse of the victim; additionally, the court found no predatory conduct under OV 10 where defendant placed the victim’s twin sisters in bed prior to abuse as the conduct was not directed at a victim, there was no exploitation of a vulnerable victim, and this was “run-of-the-mill planning to effect a crime;” court also finds error in scoring OV 12 for an uncharged incident of CSC second where defendant’s denial was not credible, but the victim never stated it happened, and finally, the court find errors in scoring OV 19 based on post-offense conduct (per People v McGraw).
DEPARTURES FROM THE GUIDELINES

The trial court must justify the extent of the departure in addition to articulating substantial and compelling reasons for the departure when choosing to sentence above or below the sentencing guidelines range.  People v Gary Smith, 482 Mich 292; 754 NW2d 284 (2008).

In a short order remanding for resentencing, the Supreme Court held the trial court improperly relied on the erroneous assumption that defendant would serve additional time in prison on his parole matter as a reason to depart from the guidelines and impose a prison sentence.  The Court also noted that “the possibility of a current prisoner or parolee serving a sentence in the county jail does not relate to the seriousness of the offense or the culpability of the offender, and is not a compelling reason to deny the defendant an intermediate sanction . . . .”  People v Ratliff, 480 Mich 1108; 745 NW2d 762 (2008).

The trial court may not depart from an intermediate sanction range and impose a prison sentence where the defendant committed the new crime on parole and will have to go back to prison before serving the new sentence.  The Court of Appeals notes that there is no such thing as a “location departure” (i.e., that a range of 5 to 17 months does not allow a prison sentence of 17 months to 30 months), and concludes that the Michigan Supreme Court has already held that a) the trial court may not depart based on the belief (erroneous) that a defendant must serve the remainder of the maximum sentence for the earlier sentence, and b) it is an insufficient departure reason that the defendant will have to serve the new sentence in the county jail after being released from prison.  People v Lucey, 287 Mich App 267; ___ NW2d ___ (2010).

The Supreme Court affirmed the Court of Appeals decision to remand for resentencing in a case where the trial court had a substantial and compelling reason to depart, but did not justify the extent of the departure, although the Court disagrees that resentencing should occur before a different judge.  People v Hicks, 485 Mich 1060; 777 NW2d 412 (2010). 

In a concurring opinion in Hicks, Justice Kelly quotes with approval language in the Court of Appeals opinion finding no justification for a 10-year minimum term (for CSC second-degree) where the sentencing guidelines recommended a range of 19 to 38 months and the trial court relied on the exploitation of the victim-daughter’s vulnerability, but this factor would permit 10 points to be scored under OV 10 and an additional 10 points under the offense variables would have resulted in a range significantly less than the 10-year minimum term imposed.

In an order reversing and remanding for resentencing in light of People v Hendrick, 472 Mich 555; 697 NW2d 511 (2005), the Michigan Supreme Court concludes the trial court shall sentence within the sentencing guidelines range or state a reason for departure, and “acts giving rise to the probation violation may provide a substantial and compelling reason to depart.”   People v Jones, 486 Mich 932; 781 NW2d 852 (2010). 

In a decision that sets forth the standard for departures based on future dangerousness, the Court of Appeals held that a trial judge may depart from the guidelines based on anticipatory harm to a victim that is based on an established pattern of escalating violence toward that specific victim.  The Court contrasted this type of permissible departure from an impermissible departure based on a generalized concern for future dangerousness that is not based on objective and verifiable factors.  The Court also concluded that the ten-year departure was proportionate based on the repetitive and increased severity of defendant’s criminal conduct toward his wife which included an attempt to solicit her murder while he was in custody for allegations that he kidnapped and raped her.  People v Horn, 279 Mich App 31; 755 NW2d 212 (2008).
The Court of Appeals reversed a downward departure in an armed robbery case, noting that the smaller size of the knife was not an appropriate departure reason where the presence of a weapon did not increase the recommended range of the guidelines at all.  The Court also was not impressed by the defendant’s age, work record and lack of a prior record.  The Court would not rule out, however, a departure based on age and lack of a prior record, although noting that 22 is not such an old age for lack of a prior record. The Court also noted that an “extraordinary employment history” could support a downward departure.  People v Young, 276 Mich App 446; 740 NW2d 347 (2007).  

Unpublished but Noteworthy:

The Court of Appeals deferred to the trial court’s “vastly superior” position to observe and evaluate the defendant’s mental health and substance abuse issues, and affirmed a sentence of probation which represented a downward departure from the sentencing guidelines range of 19 to 38 months.  The trial court’s conclusion that defendant would receive better rehabilitation services in the community than in prison was not based on a gut feeling, but rather was objective and verifiable, and supported the trial court’s intent to protect the community through rehabilitation of the defendant for what appeared to be a context-specific crime.  People v Doolittle, unpublished opinion per curiam of the Court of Appeals, issued September 28, 2010 (Docket No. 292423).
Unpublished but Noteworthy:
The trial court improperly departed from the guidelines range based on defendant’s “embarrassing outburst in court at the time of the verdict and with the jury present” and his alleged threats to the complainant at the same time where a) the outburst and threats were not part of the record, b) and the alleged threats were viewed differently by the parties and hence not an objective and verifiable factor.  People v Jenkins, unpublished opinion per curiam of the Court of Appeals, issued July 27, 2010 (Docket 290910). 

NEW DRUNK DRIVING LAWS

 Effective October 31, 2010, the penalty for a first-offense misdemeanor drunk driving (but not second- or third-offense drunk driving) is increased if the offender’s blood alcohol content is .17 or higher.  2008 PA 461, 462.  The maximum possible sentence is 180 days (93 days for regular first offense), and the maximum fine is not less than $200 nor more than $700 (not less than $100 and not more than $500 with regular first offense).  There is also mandatory license suspension for one year (45 days with no driving, last 320 days with restrictive license requiring breath alcohol ignition interlock device).

Effective October 31, 2010, for all drunk driving offenses except first offense drunk driving with a blood alcohol level of less than .17, the court must order a one-year treatment program.  2008 PA 462.

   EXPANDED MARIJUANA LAWS
Effective October 1, 2010, it is illegal to possess a substance that mimics the effects of marijuana, such as an herbal substance known as K2.    Possession of the substance constitutes a one-year misdemeanor; use of the substance constitutes a 90-day misdemeanor.  2010 PA 169, 171 (amending MCL 333.7403, 7404 and 7212). 

SEXUALLY DELINQUENT PERSONS
Where defendant is sentenced for gross indecency as a sexually delinquent person, a single conviction and sentence is appropriate under MCL 750. 338b because MCL 750.10a is a definitional statute only and does not provide for a separate conviction and sentence.  People v Craig, ___ Mich ___ ; 788 NW2d 13 (2010).
BOOT CAMP
Defendants sentenced to their first prison term (but not as an habitual offender) for certain offenses may be eligible to participate in the Special Alternative Incarceration program, provided the sentencing judge does not object.  Placement is statutorily prohibited for certain offenses (most life offenses, nearly all CSC offenses, manslaughter and various other offenses). The defendant’s minimum sentence term must be 36 months or less (24 months or less for breaking and entering an occupied dwelling and home invasion).  MCL 791.234a.  The boot camp statute has a new sunset date of 9/30/12.  
Defendants sentenced to the boot camp as part of a probationary term are not excluded if sentenced as an habitual offender for an otherwise eligible offense.  MCL 771.3b.  But when boot camp is ordered as a condition of probation, the top end of the sentencing guidelines range must be 12 months or more or the defendant must be sentenced for a probation violation.  Id.
PROBATION REVOCATION

Probation Violation Warrant Must Be Filed Within Probation Term:

The trial court may not revoke probation based on a warrant filed after the probation period has expired.  The “probation period” refers to the actual term set by the court, not the statutory maximum period of probation, and the probation terms expires so long as there is no order extending it.  The Court also reaffirms that so long as the warrant is filed within the period of probation, revocation may occur after the term has expired.  People v Glass, ___ Mich App ___ (Docket No. 290278, 5/13/10).

FINANCIAL PENALTIES
Full restitution is proper despite the existence of a civil settlement between the victim and the defendant that included a negotiated settlement amount and release from further claims.  People v Bell, 276 Mich App 342; 741 NW2d 57 (2007).

Restitution amount must be based on the actual loss to the complainant, not the replacement cost paid by the insurer.  People v Bell, 276 Mich App 342; 741 NW2d 57 (2007); In re McEvoy, 267 Mich App 55; 704 NW2d 78 (2005). 
But effective July 1, 2009, the restitution statutes were amended to provide for restitution based on the “fair market value of the property on the date of the damage, loss, or destruction.  However, if the fair market value of the property cannot be determined or is impractical to ascertain, then the replacement value of the property shall be utilized in lieu of the fair market value.”  MCL 769.1a(3)(b); MCL 780.766(3)(b).
The trial court erred in reducing the amount of restitution by the amount of an unpaid civil judgment.  The availability of two methods to obtain monetary relief does not mean that the victim will receive double recovery, but merely increases the chances that the victim will be paid.  People v Dimovski, ___ Mich App ___; ___ NW2d ___ (Docket No. 286876, 12/17/09),

PRESENTENCE REPORT

Two-Day Disclosure of Presentence Report:
MCR 6.425 was amended to provide for two days’ notice of the presentence report.  The earlier provision that precluded copies and required the parties to return the report at the time of sentencing was stricken effective July 1, 2010.  ADM File No. 2008-39.  Admin Order 2008-39.

Presentence Report – Challenges Generally:
The trial court did not abuse its discretion in rejecting the defendant’s challenge to the victim impact statement in the presentence report that claimed the victim suffered an injury to his arm while attempting to apprehend the defendant where the trial judge concluded the statement was the victim’s subjective recollection of what happened.  The Court also concludes the presentence report may note a history of drug abuse dating back to 1980 without mentioning periods of abstinence while in prison.  Moreover, the presentence report may include the agent’s subjective opinion that defendant was “casing” houses on the night of the instant offense (as conclusions drawn from the facts may not be challenged).  Finally, defendant did not present an ‘effective challenge” to information contained in the report where the defendant merely claimed the police officer failed to identify himself at the time of the offense, but did not support this challenge.  People v Lucey, 287 Mich App 267; ___ NW2d ___ (2010).

When a defendant challenges the accuracy or relevance of information in the presentence report, the trial court must respond.  The trial court does not abuse its discretion in retaining a statement in the report that defendant was “uncooperative and refused to answer questions” where this was the opinion of the presentence investigator.  People v Waclawksi, ___ Mich App ___ (Docket No. 287146, 12/29/09).


Victim Impact Statements:
While the Crime Victims Rights Act allows individuals who suffered direct or threatened harm to submit a victim impact statement and speak at sentencing, the trial court has discretion to allow mothers of the young sexual abuse victims to speak at sentencing.  People v Waclawski, ___ Mich App ___ (12/29/09).
LIFETIME MONITORING

Monitoring Applies to CSC First- and Second-Degree:

Individuals convicted of first-degree CSC and second-degree CSC must be monitored if the offender was at least 17 years old and the victim was under the age of 13 at the time of the offense.  MCL 750.520b(2)(d); MCL 750.520c(2)(b) (effective 8-28-06).

No Monitoring if Sentenced to Probation:

Monitoring is not required, however, if the defendant is sentenced to probation (with or without a jail term).  The lifetime monitoring provisions were intended for those released on parole and/or discharged from a prison sentence.  People v Kern, ___ Mich App ___ (Docket No. 289478, 5/25/10).


Monitoring Until Death of Defendant:

The department of corrections shall “track the movement and location of each individual from the time the individual is released on parole or from prison until the time of the individual’s death.”  MCL 791.285(1)(a).


Two-Year Felony for Violation of Monitoring Laws:
MCL 750.520n(c) sets forth a two-year felony conviction for an offender who (a) “[i]ntentionally removes, defaces, alters, destroys, or fails to maintain” the monitoring equipment, (b) fails to notify the Michigan Department of Corrections (hereinafter MDOC) of damaged equipment, and/or (c) fails to reimburse MDOC for the cost of monitoring.

The sentence may run consecutively to any term of imprisonment imposed for another crime that arises out of the same transaction.  MCL 750.520n(4).  

JUVENILE OFFENDERS

The Eighth and Fourteenth Amendments prohibit the imposition of a mandatory life sentence for juvenile offenders convicted of a non-homicide offense.  Graham v Florida, ___ US ___; 130 S Ct 2011; 176 L Ed 2d 825 (2010).

The Eighth and Fourteenth Amendments prohibit the execution of juvenile offenders (those under the age of 18 at the time of the crime).  Roper v Simmons, 543 US 551; 125 S Ct 1183; 161 L Ed 2d 1 (2005).  

Excerpts from Graham/Roper:
“[B]ecause juveniles have lessened culpability they are less deserving of the most severe punishments.”
  
“A juvenile is not absolved of responsibility for his actions, but his transgression ‘is not as morally reprehensible as that of an adult.’”

“[F]rom a moral standpoint it would be misguided to equate the failings of a minor with those of an adult, for a greater possibility exists that a minor's character deficiencies will be reformed.”
 
“[J]uvenile offenders cannot with reliability be classified among the worst offenders.”

 “As compared to adults, juveniles have a “‘lack of maturity and an underdeveloped sense of responsibility’ ”; they “are more vulnerable or susceptible to negative influences and outside pressures, including peer pressure”; and their characters are “not as well formed.”

“[D]evelopments in psychology and brain science continue to show fundamental differences between juvenile and adult minds.”

“[P]arts of the brain involved in behavior control continue to mature through late adolescence.”

“Juveniles are more capable of change than are adults, and their actions are less likely to be evidence of ‘irretrievably depraved character’ than are the actions of adults.”

Even experts find it hard “to differentiate between the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects irreparable corruption.”

Juvenile Sex Offenders:
The decision in People vDipiazza, 286 Mich App 137; 778 NW2d 264 (2009), holding that sex offender registration for an 18 year old offender who successfully completed HYTA for a Romeo and Juliet relationship violated the Michigan constitutional ban on cruel or unusual punishment, may have been a fact-specific opinion, but the Court in Dipiazza questioned the continued validity of its earlier decision in People v Ayers, 239 Mich App 8 (1999), holding that SORA does not constitute cruel or unusual punishment as to juveniles because there is no “punishment” and no public access to registration data for juveniles.  The Dipiazza Court noted that as of September 1, 1999, the confidential nature of the sex offender registry was eliminated and information is now available to the public.  Dipiazza at 146-147.
Note the Kent County Prosecutor’s Policy for Juvenile Sex Offenders:  For offenders charged with CSC crime committed when the individual was less than 17 years of age, the prosecutor will offer plea to CSC charge and gross indecency, with the CSC plea held in abeyance (or plea taken under advisement) while the offender completes court-sponsored Adolescent Sexual Offender Treatment Program (ASOTP).  Upon successful completion, the CSC charge is dismissed.  Conviction of gross indecency does not require sex offender registration for a juvenile.

If ASOTP is not successfully completed, the defendant’s plea is accepted (i.e., there is no right to trial at that point).

ASOTP has high success rate (96.3% of individuals have no further sex crimes after completion of the program).  Juvenile sex offenders have a low rate of recidivism for sex offenses as general rule.

Kent Prosecutor rarely files for automatic waiver of juvenile sex offenders.

For crimes committed after the individual reaches the age of 17, prosecution is in adult court.  Plea policy is not the same here as gross indecency may have SORA implications for an adult.

Case Law on Guidelines Departure Based on Youth/Age:
The Court of Appeals reversed a downward departure in an armed robbery case, noting that the smaller size of the knife was not an appropriate departure reason where the presence of a weapon did not increase the recommended range of the guidelines at all.  The Court also was not impressed by the defendant’s age, work record and lack of a prior record.  The Court would not rule out, however, a departure based on age and lack of a prior record, although noting that 22 is not such an old age for lack of a prior record. The Court also noted that an “extraordinary employment history” could support a downward departure.  People v Young, 276 Mich App 446; 740 NW2d 347 (2007).  

The Michigan Supreme Court approved consideration of the defendant’s age as a potential departure reason in People v Fields, 448 Mich 58, 77; 528 NW2d 176 (1995), and the Court later adopted the Fields departure test for guidelines departures in People v Babcock, 469 Mich 247 257-258; 666 NW2d 231 (2003).
Question - Does the Graham decision open up the possibility of a departure based on youth?

� There is some ambiguity in the statutes in terms of application to  CSC first-degree offenses because the language in the first-degree statute requires lifetime monitoring apparently without reference to the age of the victim, see MCL 750.520b(2)(d), while language in the monitoring statute itself, MCL 750.520n(1), requires a victim under the age of 13. Because the first-degree CSC statute links monitoring to that required “under 520n,” and because the legislative history reflects concern with CSC crimes committed against children, this handout assumes the monitoring provisions apply only when the defendant is 17 or older and the victim is under the age of 13. 


� Graham at 2026; Roper at 569.


� Graham at 2026 (quoting Thompson v Oklahoma, 487 US 815, 835 (1988) (plurality opinion).


� Graham at 2026 (quoting Roper at 570).


� Gaham at 2026 (quoting Roper at 569).


� Graham at 2026 (quoting Roper at 569-570).


� Graham at 2026.


� Graham at 2026.


� Graham at 2026 (quoting Roper at 570).


� Graham at 2026 (quoting Roper at 573).
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