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Trials are often won or lost during Voir Dire, but many trial attorneys fail to appreciate and effectively utilize the process of Voir Dire. Most of the information exchanged during Voir Dire is not verbal and failing to attend to the process of conducting Voir Dire can be fatal. This article will help you to understand and effectively use the process of Voir Dire and significantly improve the outcome to jury trials. The first prerequisite to conducting an affective Voir Dire is to understand the emotional process of a trial and to develop your own understanding and ability to use this process.
TRIALS ARE A SOCIAL PROCESS

Experienced trial attorneys understand that jury verdicts can seem to be only marginally connected to the evidence presented during the trial. Most juries do base their verdict on the evidence, however, they don’t always understand, interpret or weigh evidence the way an attorney might expect (or hope). The evidence that the jury sees and hears is not necessarily what the attorney thought they had presented. Evidence is the proverbial glass of water: half full/half empty. Juror interpretation of the evidence being presented depends on two factors: their own biases and the credibility of the attorney presenting the evidence. Successful trial attorneys are able to persuade jurors to see the evidence consistent with their case, but establishing credibility is not as subject to the control of an attorney as one would expect. 

Some attorneys assert that attorney credibility is the most important factor to trial outcomes – jurors choose which “team” they want to be on based on their perception of the attorney involved. Such a belief is somewhat misleading to the extent that credibility is an attribution that is made by another person who is just as subjectively influenced by their own biases as they are by the words and actions of an attorney. This is because jury trials are less a legal process than they are a social process, and juror perceptions of an attorney are just as subjective a process in the courtroom as they are in any other social setting. Voir Dire is the most important stage of establishing that credibility because it is the time that the first perceptions and impressions are made. First impressions are often controlling in any social interaction, not because they are accurate, but because they shape the interpretation of subsequent interactions. 

A juror’s impression of the attorney is formed by the mannerisms of the attorney which evoke unconscious memories and emotional “transference” from the juror. These emotional impressions are influenced by their past experiences and relationships (i.e. biases). These past emotions then become “transferred” to the juror’s present perceptions, subtly and powerfully shaping their interpretation of the attorney and the case.  An attorney who fails to understand this process of emotional “transference” is often left wondering if they were in the same trial as the jury who just rendered a verdict in their case.
WHAT IS “EMOTIONAL TRANSFERENCE?”

This process of emotional “transference” is a recognized phenomenon in psychology and used by therapists to understand and help resolve the unconscious conflicts of their patients. Understanding the emotional process and use of transference can greatly assist a trial attorney with persuading jurors to understand the evidence and the case as intended. What is transference and how is it relevant to a trial attorney? 
The human brain processes and responds to perceptions incredibly fast and efficiently. One reason why the brain is so efficient is that it relies on both the emotion and the content of memories to understand and respond to what is happening in the here and now. Emotional information processing is the most immediate and fundamental level that the brain evaluates perceptions. The brain is wired to remember the emotions associated with past events before the actual memory of the event. Emotions guide perception and behavior: pleasant emotions signal that whatever is going on, it will increase the potential to survive or reproduce and signals the brain to continue the behavior; painful emotions signal a threat and prepares us for action. When just enough sensory information is perceived by a brain to evoke the emotional memory of a similar past event, the brain responds, and we feel the emotions. If we can’t recall the actual memory, the emotions are associated with what is going on around us at that time.  
Intuition is an example of emotional information processing where enough elements of a contemporary experience trigger the emotion of a past experience but not the actual memory. First impressions, sixth sense, instincts, whatever one might call it – the feeling may not be understood completely but it can exert a tremendous influence over our perceptions and behavior. Those emotions and impressions may not be appropriate to a current situation (and we often come to realize that we may have misjudged someone or formed the wrong “impression”), but that transference of emotions when unrecognized still control our judgments and behavior. 

Transference is an unconscious process, i.e. beyond the awareness of a person, and it can be fatal to the trial’s outcome. Jurors often form a feeling early during a trial and then look for ways that the evidence justifies the feeling and judgment they have already formed. There are two kinds of transference as it relates to the trial attorney: a transfer of positive or of negative feelings from the juror’s past to the attorney. For example, something an attorney does or says (or even how they look) may trigger an emotional memory of betrayal in the past. The juror may not be aware of the memory, but feels the emotion and associates it with the attorney. The juror then forms an impression that the lawyer is not trustworthy and they spend the rest of trial trying to justify the feeling they have. This demonstrates how fragile “credibility” can be for an attorney. 
In oversimplified terms, an attorney can be either the “good parent” or the “bad parent” - not many jurors choose to side with the bad parent. This largely unconscious process can mean the difference between a juror forming the impression that you are credible or contrived. This is not an arbitrary or immutable process, and it is not always a matter of damage that can’t be undone during a trial. There are techniques an attorney can use to recognize the potential for emotional transference from jurors. 
IDENTIFYING AND USING TRANSFERENCE DURING VOIR DIRE
A trained therapist may require hours of sessions with a patient before they can recognize and utilize transference, so it is not reasonable to expect an attorney with a few minutes of voir dire to do the same. No attorney can be expected to control every action or interaction let alone the perceptions of every juror, but they can be aware of the potential for transference and, in some instances, use it to their benefit. 

Trials are a social process where relationships develop and jurors become emotionally invested. Jurors consider much more than the evidence presented during a trial. They will assess the attorney’s belief in the case, the judge’s opinion of the attorneys and witnesses, and dozens of other social judgments as the trial develops. At any given moment, there are dozens of verbal and non-verbal interactions occurring in the courtroom. 
The longer the trial, the more potential there is for transference to develop and shape the outcome. Jurors experience interacting with the attorneys during Voir Dire and then watch the attorneys interacting with witnesses, their clients, the judge, their opponents and even court personnel. All of the interactions and actions of an attorney contribute to an impression – a judgment about the sincerity or authenticity of an attorney, which, in turn translates to credibility. 

Because the issue of emotional transference is so influential to the outcome of any trial, consideration of the issue should begin at trial preparation and continue through closing arguments. The first and most important emotional transference to recognize is your own. Perhaps the most effective tool for a trial attorney is introspection - to look at your case in the context of your own feelings and experiences. A successful trial attorney is a self-reflective one. Some cases and/or clients may produce an unusual emotional reaction from you and that reaction may be a clue that you are experiencing some transference of your own. Those emotions can prevent you from analyzing the case most effectively or from working well with your client. It can create tunnel vision, miscommunications and misunderstandings and will be communicated to the jury, whether you are aware of it or not.  
Unusual or unusually strong reactions to clients or their case are sometimes a clue that you may need to understand something in yourself to be able to differentiate your experiences from the job you have before you. Jurors consider much more than the testimony of witnesses during a trial. They also observe and evaluate your belief in the case and your relationship with the client. The perceived quality of that relationship can significantly affect the outcome to a trial. Sincerity and authenticity are essential qualities for an attorney to project and by identifying and working through your own issues with a client and their case, you will become much more effective during trial. 
Introspection is a tool which will improve your skill to not only recognize emotional transference among jurors, but also in you and in your witnesses. Understanding your own emotions and using them effectively can improve your preparation and your trial skills.  How you feel about the case, the clients and witnesses will be communicated to the jury starting with Voir Dire and extending throughout the trial. An emotionally astute attorney, listening for emotional as well as verbal responses from a potential juror, can use this skill to great advantage. 
Closely observe the emotional interaction between you and prospective jurors. Some transference reactions are immediate and apparent to the trained eye. Listen to how a juror responds to your as the actual answer – it provides the best clues as to what can be expected from them if selected. Don’t ignore a vague feeling of anxiety about a prospective juror, understand where that anxiety originates in you. 
Successful trial attorneys invariably have good instincts on jurors during voir dire. As explained before, instincts are emotional recognition without conscious awareness. However, even the greatest trial attorneys have their emotional blind spots and need to identify what types of jurors fly below their emotional radar. For example, there are certain types of jurors who we may really like who would be as risky as dating an ex! Being aware of your blind spots and why you feel the way you do about a juror is important and often requires feedback from someone else on your trial team to sort out. Understanding why you feel negatively about a prospective juror can help you change your judgment, but ultimately if you have an instant and strong reaction to the client you must respect the feeling because you will communicate it to the juror anyway. 
Although an astute and vigilant attorney can recognize these emotional processes and to some extent control them, they must also recognize that they cannot control the perceptions of every juror. Which brings us back to the importance of understanding the role of emotion during trials and juror biases: the best way to establish credibility with a jury is to recognize and avoid selecting jurors who will never give it to you, and by being aware of your own behavior and emotions before and during trial, especially when the jury is present.  

More often than not, the reactions of jurors are subtle and not even the jurors themselves are aware of their emotional reactions. This is because they are understandably defensive during voir dire. The process of Voir Dire and trials are familiar and comfortable to trial attorneys. We often forget they are neither familiar nor comfortable to prospective jurors. Once again, an emotionally astute attorney will have a distinct advantage by using his or her own emotions to create a comfort level for prospective jurors. For example, during voir dire when introducing yourself and interacting with prospective jurors, an attorney can reveal and discuss his or her own feelings at that time (e.g. “I’m nervous right now…”). This technique not only models self-disclosure but emotionally uncomfortable self-disclosure, thereby increasing the willingness of a nervous and defensive juror to overcome their own defensiveness and disclose uncomfortable biases. 

Conversely, aggressive or confrontational questioning during voir dire not only makes it less likely that a juror will disclose any information about their biases, but is also likely to evoke negative transference among all the jurors. Offended or confronted jurors will not willingly give you information and the same feeling can translate to not giving you a verdict later. Even when you know a juror is harboring a strong bias against you, an overly aggressive style can offend other jurors. Jurors bond as a group almost immediately through the common experience of voir dire and their own individual defensiveness is extended to become protectiveness of their fellow jurors.

Helping prospective jurors to overcome their defensiveness not only promotes meaningful responses to your questions, but also fosters positive transference. The following are some general guidelines for helping jurors to overcome their defensiveness. 

1. Explain the purpose and process of the Voir Dire. Familiarity and predictability decrease anxiety.  

2. Normalize their feelings of anxiety or nervousness with appropriate self-disclosure before you ask any questions, especially uncomfortable feelings. Use your own emotions during the process. For example: “I’ve been an attorney for years and have been through many trials and I’ve got to tell you I feel nervous right now…  I feel nervous because… or “Wow, that response makes me a little nervous, can you help me understand what you mean?”

3. React and respond spontaneously to responses from jurors. Attempts to hide your feelings or reactions can easily be misinterpreted. On the other hand, being “human” in your reactions not only normalize the process – it also humanizes you. For example, in a recent trial an attorney from our firm was conducting Voir Dire when a prospective juror announced that she could not be fair to the plaintiff. When asked why, she gave the following response “I think your firm and everyone in it are morally repugnant.” The entire courtroom fell deadly silent, but instead of responding defensively, he said “but could you tell me how you really feel?” He reinforced her honesty (as brutal as it was) without reacting to her response in a way that might shut down other equally honest but adverse responses. She was excused from jury duty and the next juror replacing her was asked “do you or anyone you know hate my firm as much as the last lady?” She laughed and noticeably relaxed. The attorney was not defensive and used his sense of humor to help another juror to relax. 
4. Find something you are curious about in the prospective juror or their responses and explore the issue, including how they feel. When you express a genuine interest in a person they usually respond. This response will be less defensive and more open, thereby creating a more favorable emotional foundation.  

5. Discover some aspect of their life or experience that you can use to relate to the issues in the trial and understand how that experience affected them. Jurors seldom act out of altruism for the parties or for the community in general. People act out of an understanding of the evidence in your case based on their own feelings and perceptions (i.e. biases). Simply sharing a similar experience or trauma does not mean they will favorably relate to your client. For example, two people may share the same experience of the traumatic loss of a relationship but feel very differently about that loss. Therefore it is important to understand how that common experience affected them emotionally because their judgment will be based on their emotions above all else.
Every trial is a social process involving powerful emotions: someone is wronged… trust is betrayed… lives will be affected. An emotionally astute attorney is at a tremendous advantage throughout trial once they have established credibility. Voir Dire is the best opportunity to establish that credibility and control how those emotions shape the understanding of the evidence you will present to the jury.  
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