SENTENCE LAW UPDATES, NOVEMBER 2011
CRIMINAL ADVOCACY PROGRAM, WAYNE COUNTY
By:  ANNE YANTUS
Hot Off the Press:

The United States Supreme Court has granted cert in two cases presenting the issue whether life without parole imposed on 14 year olds convicted of murder violates the 8th Amendment.  Miller v Alabama, ___ S Ct ___ (2011); Kuntrell v Hobbs, ___ S Ct ___ (2001). (Hobbs is an Arkansas case).
Legislative Updates:
FALSE PRETENSES – INCREASED PENALTIES


On October 25, 2011, the governor signed into law increased penalties for the crime of false pretenses (apparently due to mortgage fraud concerns).  2011 PA 201, amending MCL 750.281.  The new penalties are effective January 1, 2012, and are as follows:


Under $20,000 (same penalties)


$20,000 to  $49,999 – 15 year max, Class C, max fine of $15,000 or three times value


$50,000 to  $99,999 – 15 year max, Class C, max fine of $25,000 or three times value


$100,000 or more     -  20 year max, Class B, max fine of $35,000 or three times value

EXPUNCTION
Effective June 23, 2011, the expunction statute was amended to allow expunction for one eligible offense even if the individual has two minor offenses in addition to the one eligible offense.  “Minor offense” is defined as a misdemeanor or ordinance violation for which the maximum possible sentence is not more than 90 days, for which the maximum possible fine is not more than $1,000, and committed by an individual not more than 21 years of age.  2011 PA 64, amending MCL 780.621.
PAROLE AND DEPORTATION
Effective March 31, 2011, inmates with a final deportation order may be paroled after serving one-half of the sentence, although this provision is not available to those serving sentences for first- or second-degree murder, first-, second- or third-degree CSC and those sentenced as an habitual offender.  2010 PA 223, amending MCL 791.234b.

DRUNK DRIVING 
Effective October 31, 2010, the penalty for a first-offense misdemeanor drunk driving (but not second- or third-offense drunk driving) is increased if the offender’s blood alcohol content is .17 or higher.  The maximum possible sentence is 180 days (93 days for regular first offense), and the maximum fine is not less than $200 nor more than $700 (not less than $100 and not more than $500 with regular first offense).  There is also mandatory license suspension for one year (45 days with no driving, last 320 days with restrictive license requiring breath alcohol ignition interlock device).  2008 PA 461, 462, amending MCL 257.625.
Effective October 31, 2010, for all drunk driving offenses except first offense drunk driving with a blood alcohol level of less than .17, the court must order a one-year treatment program.  2008 PA 46, amending MCL 257.625b(5).
CRIME VICTIM RIGHTS FEE
The crime victim rights fee was increased to $130 for felony cases, $75 for misdemeanor cases, and $25 for juvenile cases effective December 16, 2010.  This fee is based on the case, not the number of counts.  The increased assessment will fund in part a new statewide trauma system  2010 PA 280, 281, amending MCL 780.904 and 780.905.
Case Law Updates:

SEXUALLY DELINQUENT PERSONS
Where defendant is sentenced for gross indecency as a sexually delinquent person, a single conviction and sentence is appropriate under MCL 750. 338b because MCL 750.10a is a definitional statute only and does not provide for a separate conviction and sentence.  People v Craig, 488 Mich 861; 788 NW2d 13 (2010).
There is no absolute right to a separate jury for the question of whether defendant should be convicted of being a sexually delinquent person in addition to conviction of the underlying sexual offense, and the trial court must exercise discretion on a case by case basis in granting separate juries, partially overruling People v Helzer, 404 Mich 410 (1978).  People v Breidenbach, 489 Mich 1; 798 NW2d 738 (2011).
TANNER TWO-THIRDS RULE
Two-thirds rule of People v Tanner, 387 Mich 683 (1972), does not apply when the maximum sentence is life or any term of years.  People v Washington, 489 Mich 871; 795 NW2d 816 (2011) (court disavows earlier conflicting order in People v Floyd, 481 Mich 938 (2008), and affirms earlier statements in People v Powe, 469 Mich 1032 (2004); People v Drohan, 475 Mich 140, 162 n. 14 (2006), and People v Harper, 479 Mich 599, 617 n 31 (2007).  See also, People v Lewis, 489 Mich 939; 798 NW2d 15 (2011) (same); People v Floyd, __ Mich ___ (Docket No. 142617-8, 11/2/11) (same).
CSC 1st – MANDATORY TERMS NOT CRUEL OR UNUSUAL:

The mandatory minimum term of 25 years for CSC first-degree involving a victim under the age of 13 is not cruel or unusual punishment.  People v Benton, ___ Mich App ___ (CA# 296721, 9/22/11).  The Court was not persuaded the penalty is unduly harsh as applied to a female schoolteacher with no prior record who engaged in a purportedly consensual sexual relationship with a 12-year old student.  According to the Court:

Defendant also argues that the mandatory 25-year minimum sentence is unduly harsh compared to penalties for other offenses under Michigan law, including many violent offenses. We are not persuaded that these comparisons render the 25-year minimum sentence disproportionate to the offense. The perpetration of sexual activity by an adult with a pre-teen victim is an offense that violates deeply-ingrained social values of protecting children from sexual exploitation. Even when there is no palpable physical injury or overtly coercive act, sexual abuse of children causes substantial long-term psychological effects, with implications of far-reaching social consequences. The unique ramifications that ensue from sexual offenses against a child preclude a purely qualitative comparison of sentences for other offenses to assess whether the mandatory 25-year minimum sentence is unduly harsh in contrast to other offenses. [Sip op at ___; emphasis added.].

Likewise, the mandatory sentence of life without parole for CSC first-degree with a victim under 13 and defendant has prior CSC conviction with victim under 13 is not cruel or unusual punishment under Michigan law:  People v Brown, ___ Mich App ___ (Docket No. 297728, 10/20/11).

PROBATION REVOCATION
Trial court failed to make sufficient findings of fact of a violation of probation that was premised on a failure to maintain employment “as directed by” the probation officer where the court adduced no evidence regarding how or when the probation officer directed the minor defendant to seek employment and the Michigan Supreme Court questioned whether a condition of probation that the defendant attend high school and maintain employment of 30 hours per week would be legally possible given the restrictions of Michigan’s youth employment law, MCL 409.111.  People v Kumasi, 489 Mich 863; 795 NW2d 149 (2011).

The trial court may not revoke probation based on a warrant filed after the probation period has expired.  The “probation period” refers to the actual term set by the court, not the statutory maximum period of probation, and the probation terms expires so long as there is no order extending it.  The Court also reaffirms that so long as the warrant is filed within the period of probation, revocation may occur after the term has expired.  People v Glass, 288 Mich App 399; 794 NW2d 49 (2010).

JAIL CREDIT
Defendant is entitled to credit for time spent incarcerated in the county jail as a condition of probation against a later sentence for probation violation.  People v Oliver, 489 Mich 923; 797 NW2d 134 (2001).
Where the defendant absconded on bond after sentencing (while on bond pending appeal), he was entitled to credit for any time served in custody once re-arrested, even if he was being held by federal authorities for a federal charge that ultimately resulted in concurrent sentencing.  As the instant sentence began on the date defendant was taken into custody (after absconding), it was irrelevant for credit purposes when the federal sentence began.  People v Jones, ___ Mich ___ ; 792 NW2d 748 (2011).

Although the defendant was entitled to no jail credit at the time of sentencing because the offense was committed while on parole, he is entitled to credit at resentencing for the time he served for this offense between the sentencing and resentencing dates.  People v McDaniel, 480 Mich 1162; 746 NW2d 867 (2008).

Once the parole period expires, and if the defendant is still unable to post bond, credit would be appropriate.  People v Williams, ___ Mich App ___ n. 2 (Docket No. 299809, 10/25/11).

Where the defendant is convicted simultaneously of two offenses and was held in jail for both at the same time, and where both sentences must run concurrently, jail credit is appropriate against both sentences.  People v Williams, ___ Mich App ___ n. 2 (Docket No. 299809, 10/25/11).

Note on Probation Violation Cases:  Defendant who is sentenced to prison as a probation violator is entitled to jail credit for good-time credits earned while serving jail term as a condition of probation, People v Resler, 210 Mich App 24 (1995), but is not entitled to credit for any release due to overcrowding, People v Grazhidani, 277 Mich App 592, 600 (2008).  Question:  If defendant is released off one-year sentence after 213 days, and the early release is due to good-time credits and “program time,” does the defendant get the credit for the good-time period when being sentenced as a probation violator?
CONSECUTIVE SENTENCING

Under MCL 768.7a(1), the phrase “has become liable to serve” does not apply to “sentences arising out of contemporaneous acts giving rise to offenses tried together in one trial.”  People v Williams, ___ Mich App ___ (Docket No. 299809, 10/25/11).  In other words, when the defendant, who was serving a jail sentence, has become liable to serve two new sentences for crimes committed during that jail sentence, neither new sentence preceded the other and thus consecutive sentencing between these two offenses is not permitted under MCL 768.7a(1) (although the two sentences would be consecutive to the previous jail term).  Id.
FINANCIAL PENALTIES
The crime victim rights fee was increased to $130 for felony case, $75 for misdemeanor cases, and $25 for juvenile cases effective December 16, 2010.  2010 PA 280, 281, amending MCL 780.904 and 780.905.  
The circuit court may not assess costs against the prosecution in a defendant’s criminal appeal from the district court.  Court rule and statutory authority for the taxation of costs in civil matters does not apply in criminal cases.  People v Rapp, ___ Mich App ___ (Docket No. 294630, 5/10/11).
Where there was no record evidence to support the order of costs of prosecution of $1,235, and there was no way to determine whether the costs (following a jury trial) were based on impermissible charges such as the prosecutor’s wages, the matter was remanded for a hearing to determine the appropriate costs.  People v Dillworth, __ Mich App ___ (Docket No. 294785, 1/25/11). 
Full restitution is proper despite the existence of a civil settlement between the victim and the defendant that included a negotiated settlement amount and release from further claims.  People v Bell, 276 Mich App 342; 741 NW2d 57 (2007).

Statutorily mandated restitution is not offset by a civil judgment.  The trial court erred in reducing the restitution order by the amount the victim was awarded in a civil suit against the defendant.  People v Dimovski, 286 Mich App 474; 780 NW2d 896 (2009).
Restitution amount must be based on the actual loss to the complainant, not the replacement cost paid by the insurer.  People v Bell, 276 Mich App 342; 741 NW2d 57 (2007); In re McEvoy, 267 Mich App 55; 704 NW2d 78 (2005).  But effective July 1, 2009, the restitution statutes were amended to provide for restitution based on the “fair market value of the property on the date of the damage, loss, or destruction.  However, if the fair market value of the property cannot be determined or is impractical to ascertain, then the replacement value of the property shall be utilized in lieu of the fair market value.”  MCL 769.1a(3)(b); MCL 780.766(3)(b).
PRESENTENCE REPORT
MCR 6.425 was amended to provide for two days’ notice of the presentence report.  The earlier provision that precluded copies and required the parties to return the report at the time of sentencing was stricken effective July 1, 2010.  ADM File No. 2008-39.  Admin Order 2008-39.

The trial court did not abuse its discretion in rejecting the defendant’s challenge to the victim impact statement in the presentence report that claimed the victim suffered an injury to his arm while attempting to apprehend the defendant where the trial judge concluded the statement was the victim’s subjective recollection of what happened.  The Court also concludes the presentence report may note a history of drug abuse dating back to 1980 without mentioning periods of abstinence while in prison.  Moreover, the presentence report may include the agent’s subjective opinion that defendant was “casing” houses on the night of the instant offense (as conclusions drawn from the facts may not be challenged).  Finally, defendant did not present an ‘effective challenge” to information contained in the report where the defendant merely claimed the police officer failed to identify himself at the time of the offense, but did not support this challenge.  People v Lucey, 287 Mich App 267; 787 NW2d 137 (2010).
BAN FROM COLLEGE CAMPUS
There is statutory discretion to ban an individual from entering on the campus of a public college or university for one year – one year from the date of sentencing or one year from the conclusion of the jail sentence – for certain rioting and unlawful assembly offenses.  MCL 769.1g(1);  People v Thompson, 291 Mich App 34; ___ NW2d ___ (2010).
SENTENCING GUIDELINES

General Application:

The decision in People v McGraw, 484 Mich 120; 771 NW2d 655 (2009), that the offense variables must be scored based on the sentencing offense alone unless language within the variable instructs otherwise, is to be given limited retroactive effect.  “[T]he retroactive effect of McGraw is limited to cases pending on appeal when McGraw was decided and in which the scoring issue had been raised and preserved.”  People v Mushatt, 486 Mich 934; 782 NW2d 202 (2010).

Where the trial court erred in scoring OV 13 (pattern of crimes) and “the resulting change in the defendant’s total OV score produces a lower applicable guidelines range, [] the defendant is therefore entitled to resentencing.”  People v Williams, 486 Mich 1077; 784 NW2d 206 (2010).
Resentencing is not required where the scoring error does not alter the guidelines range.  People v Sims, 489 Mich 970; 798 NW2d 796 (2011).
Where the error in scoring PRV 7 (concurrent felony convictions) did not exist until defendant prevailed on appeal on a claim of insufficient evidence with respect to two of his three convictions, and where the sentencing guidelines range would changed based on a score of zero points under PRV 7, resentencing is necessary because the trial court sentenced using inaccurate information.  Moreover, defendant properly preserved the error by requesting a remand for resentencing in his brief on appeal (rather than filing a premature motion to remand).  People v Jackson, 487 Mich 783; 790 NW2d 340 (2010).

Ten Year Gap:
Zero points should have been scored under PRV 1 where there was a ten-year gap between convictions.  People v Detloff, 489 Mich 95; 798 NW2d 506 (2011).
Where trial counsel (and appellate counsel) failed to recognize a ten-year gap in the prior criminal history that would preclude the scoring of prior record variables 1, 2 and 5, and where the mistake resulted in a sentence above the appropriate range, counsel provided in effective assistance of counsel and the defendant is entitled to resentencing.  People v Anderson, unpublished opinion per curiam of the Court of Appeals, issued April 26, 2011 (Docket No. 296732) (error raise via Standard 4 brief filed by the defendant).

PRVs Are Scored for Second-Drug Offense:

The prior record variables are scored even where the sentence may be enhanced as a second drug offense under MCL 333.7413(2).  People v Peltola, 489 Mich 174; 803 nw2D 140 (2011). 


PRV 2:

A felony conviction from Indiana remains a felony for purposes of scoring the Michigan sentencing guidelines even if the sentencing peculiarities in Indiana cause the sentence to mimic the sentence for a misdemeanor.  People v Meeks, ___ Mich App ___ (Docket No. 297030, 6/16/11).

An Indiana felony conviction for purchase of a firearm with a value of $175 most closely corresponds to the Michigan felony offense of receiving and concealing a stolen firearm rather that the misdemeanor offense of receiving and concealing stolen property under $200.  People v Meeks, supra.

PRV 5:

Two points are properly scored under PRV 5 for a conviction of minor operating a vehicle with any bodily alcohol content, i.e., zero tolerance provision under MCL 257.625(6).  People v Bulger, 291 Mich App 1; ___ NW2d ___ (2010).
 
PRV 6:
No error in scoring five points for defendant’s misdemeanor bond status – although the bond had been revoked – where the misdemeanor was still pending and therefore defendant had a relationship with the criminal justice system when he committed the instant offense.  People v Johnson, ___ Mich App ___ (Docket No. 295664; 6/14/11).


PRV 7
Zero points should have been scored under PRV 7 because the Court of Appeals vacated the only concurrent conviction in this case - for possession of child sexually abusive activity – and resentencing is necessary as the range changes.  People v Jobson, ___ Mich ___ (Docket No. 143035, 10/5/11).

OV 1:
Trial court committed plain error in scoring OV 1 for methadone that was not used against the child as a weapon.  People v Carr, 489 Mich 855; 795 NW 2d 12 (2011).

Fifteen points properly scored under OV 1 where testimony at trial and information in the presentence report indicated defendant pointed gun at victim’s face or brandished gun during robbery, even if jury convicted of unarmed robbery rather than armed robbery.  People v Harverson, 291 Mich App 171; __  NW2d ___(2010).

OV 2:
Five points properly scored under OV 2 for nature of the weapon where testimony at trial and information in presentence report indicated defendant pointed gun at victim’s face or brandished gun during robbery, even if jury convicted of unarmed robbery rather than armed robbery.  People v Harverson, 291 Mich App 171; ___ NW2d ___ (2010).
Notable Unpublished Opinion:

Five points improperly scored under OV 2 where the weapon was an airsoft pistol that expelled small plastic pellets.  People v Ashley, unpublished opinion per curiam of the Court of Appeals, issued October 18, 2011 (Docket No. 299251).
OV 3:  
Where the sentencing offense was first-degree home invasion and defendant’s accomplice was fatally shot by the homeowner, error to score 100 points for death of a “victim” as the co-felon was not a “victim” because he was not harmed by the defendant’s criminal activity or by the crime committed (and his death resulted from the actions of the homeowner, not the commission of a crime).  People v Laidler, 291 Mich App `99; ___ NW2d ___ (2010), mini orals granted 489 Mich 903 (2011). 
In lieu of granting leave to appeal, the defendant’s sentence is vacated and the trial court at resentencing is to reconsider the scoring of OV3 in light of People v McGraw, 484 Mich 120; 771 NW2d 655 (2009) (holding that the offense variables are properly scored by reference only to the sentencing offense except where the language of a particular variable specifically provides otherwise).  People v Lenderman, 485 Mich 921; 773 NW2d 664 (2009).
Ten points properly scored where victim suffered an infection as a result of being raped.  People v McDonald, ___ Mich App ___ (Docket No. 297889, 7/12/11).
OV 4:
OV4 was properly scored at 10 points where the presentence report indicated that the victim suffered from depression and that his personality had changed as a result of continuing poor health resulting from the crime.  People v Ericksen, 288 Mich App 192; 793 NW2d 120 (2010).
OV 7:
Where defendant was present and armed during the commission of the offense, but did not commit, take part in, or encourage others to commit acts that amounted to sadism, torture or excessive brutality, it was error to score 50 points.  The fact that defendant held a gun during the offense, and may have pointed it (although the evidence was conflicting on this point) was not enough to justify the assessment of 50 points.  People v Hunt, 290 Mich App 317; ___ NW2d ___ (2010).
Fifty points properly scored where defendant told sexual assault victim to keep her eyes closed, suggested there were accomplices who knew who she was and had been watching her, and defendant made threats to find her again in the future.  People v McDonald, ___ Mich App ___ (Docket No. 297889, 7/12/11).

Notable Unpublished Opinions:

In an unpublished opinion, the Court of Appeals concluded OV 7 is “intended to apply only to conduct that is very serious, beyond the egregiousness minimally necessary to technically accomplish the charged offense,” and upholds the assessment of 50 points where defendant was convicted of unarmed robbery but actually held a knife within ten inches of the victim’s throat and repeatedly threatened to kill her if she did not give up her purse.  People v Kelsey, unpublished opinion per curiam of the Court of Appeals, issued July 19, 2011 (Docket No. 298456).
In another unpublished opinion of note, the Court of Appeals recently reversed the assessment of 50 points under OV 7 on the theory that assault with intent to commit murder generally requires a brutal act and slitting the victim’s throat with a broken glass bottle was not excessive brutality.  People v Sturdevant, unpublished opinion per curiam, issued July 28, 2011 (Docket No. 295982).

OV 8:
Movement of the victim from a common area to the bedroom to effectuate the CSC crimes was merely incidental movement and did not amount to asportation under OV 8 for purposes of scoring 15 points.  People v Thompson, 488 Mich 888; 788 NW2d 677 (2010).

Notable Unpublished Opinions:

Error to score 15 points where movement of victims from bedroom to hallway did not place them in great danger and where movement of one victim from living room to area of back door and back to living room was merely incidental movement.  People v Allen, unpublished opinion per curiam of the Court of Appeals, issued April 26, 2011 (Docket No. 296080).

Where the sentencing offense was unlawful imprisonment, error to score 15 points as unlawful imprisonment is a form of kidnapping and kidnapping conduct may not be scored.  People v Knuckles, unpublished opinion per curiam of the Court of Appeals, issued December 14, 2010 (Docket No. 289886).

No error in scoring based on conduct leading to conviction of unlawful imprisonment where the sentencing offense for purposes of scoring the guidelines was armed robbery.  People v King, unpublished opinion per curiam of the Court of Appeals, issued December 11, 2008 (Docket No. 279809).

OV 9:
It is proper to count the decedent, a passenger in the decedent’s car and the occupants of another car as victims under OV 9 where the individuals in both cars were part of the collision resulting from defendant’s drunk driving causing death.  People v Lechleitner, 291 Mich App 56; ___ NW2d ___ (2010). 

OV 9 should have been scored at 10 points reflecting 2 or more individuals placed in danger or injury or loss of life in a armed robbery case where the defendant took money from the first victim, and then commandeered a vehicle and forced that driver to take him to another community; as armed robbery is a transactional offense which includes the defendant’s conduct in leaving the scene of the crime.   People v Mann, 287 Mich App 283; 786 NW2d 876 (2010).

OV 9 improperly scored at 10 points in a case of first-degree criminal sexual conduct, reflecting 2 to 9 victims placed in danger of physical injury or death, where although two of the complainant’s friends were in the bedroom where the offense took place, nothing in the record suggests that they were ever placed in danger.  People v Phelps, 288 Mich App 123; 791 NW2d 732 (2010).

OV 9 was properly scored for multiple victims where the sentencing offense involved “K,” but there was evidence that “M” and “P” would sometimes spend the night at defendant’s home with “K,” and court finds reasonable conclusion from trial testimony that the other boys were in the home  sleeping when “K” was assaulted.  People v Waclawski, 286 Mich App 634; 780 NW2d 321 (2009).

OV 10:
In order to score points under OV 10, there must be a vulnerable victim and the defendant must have exploited that vulnerability according to People v Cannon, 481 Mich 152; 749 NW2d 257 (2008).  This is true even when scoring for predatory conduct.  Id.  The susceptibility to injury need not be inherent in the victim, and victim vulnerability may arise from the personal characteristics of the victim or out of the victim’s relationships or circumstances.  People v Huston, 489 Mich 451; 802 NW2d 261 (2011).   The defendant’s predatory conduct may also create or enhance the victim’s vulnerability.  Id.

Defendant’s pre-offense conduct must be directed at “a victim,” rather than “the victim,” and may include circumstances where the defendant is lying in wait, armed, in a parking lot at night waiting for the first random person to come along.  Id.
Predatory conduct does not mean any “preoffense conduct,” but rather those forms that are predatory such as lying in wait and stalking – as opposed to run-of-the-mill planning to effectuate a crime or escape without detection.  People v Huston, supra.

Ten points may not be scored under OV 10 for exploitation of a “domestic relationship” where the parties had neither a familial nor cohabitating relationship.  The fact that the victim had previously left clothes at the defendant’s apartment did not establish a cohabitating relationship.  People v Jamison, ___ Mich App ___ (Docket No. 297154, 4/26/11).
The trial court did not abuse its discretion in assessing 10 points for exploitation of a vulnerable victim in a case of first-degree criminal sexual conduct where the 24-year-old defendant manipulated the victim who he knew was only 16 or 17 years old and a virgin into a position where he could engage in nonconsensual sexual intercourse and where he admitted that she was too immature to make a decision to have sex, and where it was readily apparent that she was vulnerable and susceptible to physical restraint, persuasion, or temptation.  People v Phelps, 288 Mich App 123; 791 NW2d 732 (2010).


Note:  there appears to be some debate over whether an institution

can be a vulnerable victim:
People v Brandt, 489 Mich 875; 795 NW2d 822 (2011) (Supreme Court denies leave to appeal with Justice Marilyn Kelly writing in a concurring opinion that an institutional victim can never be a vulnerable victim under OV 10).  Decision below: People v Brandt, unpublished opinion per curiam of the Court of Appeals, issued January 28, 2010 (Docket No. 288466) (panel questions where credit union can be a vulnerable victim of embezzlement, but finds no abuse of authority status, although defendant was CFO of credit union and was in a position to take and hide money transfers, where he did not use the “fear or deference to an authority figure” to exploit the victim).

People v Johnston, 489 Mich 174; 803 NW2d 140 (2011) (Supreme Court denies leave to appeal with Justices Marilyn Kelly and Michael Cavanagh writing in a dissenting opinion that an institutional victim can never be a vulnerable victim under OV 10).


OV 11:
The Michigan Supreme Court once again reverses the scoring of OV 11 where the trial court scored multiple sexual penetrations of the victim by the offender going beyond the sentencing offense (not “arising out of” the sentencing offense).  People v Hobbs, ___ Mich ___; 783 NW2d 716 (2010).
OV 12:
OV 12 is scored for acts that are separate from the sentencing offense; error to score for larceny that was necessarily part of sentencing offense of unarmed robbery.   People v Light, 290 Mich App 717; ___ NW2d ___ (2010).
The crime group designation given to an offense by the guidelines controls for purposes of scoring OV 12, and when an offense is designated a crime against “public order” by the guidelines it cannot be counted as a crime against the person under OV 12.  People v Wiggins, 289 Mich App 126; 795 NW2d 232 (2010).
Conduct that can be scored under OV 12 must be scored under that variable before proceeding to score OV 13.  The trial court erred when it concluded it could score the conduct at issue under the variable yielding the highest total points.  People v Bemer, 286 Mich App 26; 777 NW2d 464 (2009).
Conduct subject to scoring under OV 12 must be considered under that variable before it may be scored under OV 13, and conduct already scored under OV 12 may not be scored under OV 13.  People v Williams, 486 Mich 1077; 784 NW2d 206 (2010). 

The trial court properly scored 25 points for three or more crimes against the person that occurred within 24 hours and did not result in conviction where defendant was convicted of sexually assaulting “K,” and there was evidence that he possessed numerous sexually abusive photos of “K,” “M” and “P” at the same time.  People v Waclawski, 286 Mich App 634; 780 NW2d 321 (2010).

 
OV 13: 

The offense categories (crime groups) determine how to score the offense variables and an offense designated a crime against public safety cannot be considered a crime against the person for purposes of scoring OV 13, even if the crime necessarily involved a person (such as assaulting a prison guard).  People v Bonilla-Machado, 489 Mich 412; 803 NW2d 217 (2011).
Note – the decision below is likely OVERRULED by People v Bonilla-Machado:

For crimes like conspiracy that have special scoring rules under MCL 7771.18 and MCL 777.21(4), the court should consider the nature of the underlying offense when determining whether the offense is a crime against the person or property for purposes of scoring OV 13.  People v Jackson, ___ Mich App ___ (Docket No. 294964, 2/17/11).

A juvenile adjudication constitutes “criminal activity” even if there is no “conviction,” and therefore it is proper to score OV 13 for a juvenile adjudication.  People v Harverson, 291 Mich App 171; ___ NW2d ___ (2010). 

All conduct that can be scored under OV 12 must be scored under that offense variable before proceeding to score OV 13, and conduct already taken into account under OV 12 may not be scored within OV 13.  People v Williams, 486 Mich 1077; 784 NW2d 206 (2010); People v Bemer, 286 Mich App 26; 777 NW2d 464 (2009).

The trial court did not abuse its discretion in scoring OV 13 at 0 points where although the defendant had been convicted of two felonies against a person within the five-year period, the evidence was insufficient to show that he committed a third felonious criminal act against a person where the defendant admitted he had been accused of criminal sexual conduct against another individual but he had not been charged nor convicted of that conduct and the prosecution did not introduce any testimony to support the allegation.  People v Phelps, 288 Mich App 123; 791 NW2d 732 (2010).

NOTE: Effective 04-1-09 there is a new 25-point category in OV13 for scoring a pattern of felonious criminal activity “directly related to causing, encouraging, recruiting, soliciting, or coercing membership in a gang or communicating a threat with intent to deter, punish, or retaliate against another for withdrawing from a gang.”  But there is no longer a 10-point assessment for membership in an organized criminal group. [A gang is defined as a group of 5 or more people that identifies itself with some unifying method of membership identity, defined membership criteria, and an established command structure.  MCL 750.411v.]
QUERY: If the probable cause standard to support an arrest is lower than the probable cause standard to support bindover, as found in the recent case of People v Cohen, ___ Mich App ___ (Docket 298076, 8/30/11), is this not further proof that the fact of an arrest, alone, should not be considered sufficient evidence under OV 13?  
OV 15: 

In lieu of granting leave to appeal, the defendant’s sentence is vacated and the trial court at resentencing is to reconsider the scoring of OV15 in light of People v McGraw, 484 Mich 120 (2009) (holding that the offense variables are properly scored by reference only to the sentencing offense except where the language of a particular variable specifically provides otherwise).  People v Gray, 485 Mich 934; 773 NW2d 911 (2009).

OV 19: 
OV 19 may be scored for aggravating conduct that occurs after the sentencing offense is completed; ten points properly scored where defendant threatened witness days after manslaughter offense was completed.  People v Smith, 488 Mich 193; 793 NW2d 666 (2010). 

Following Smith, the Court of Appeals finds 10 points properly scored where defendant threatened the victim he would find her again in the future and made her promise not to contact anyone as a condition of letting her go.  People v McDonald, ___ Mich App ___ (Docket No. 297889, 7/12/11).
OV19 was properly scored on the basis that the defendant asked others to dispose of the knife used to stab the victim and to lie about his whereabouts in an attempt to create a false alibi.  Moreover, People v McGraw, 484 Mich 120 (2009) does not apply to the scoring of OV 19.  People v Ericksen, 288 Mich App 192; 793 NW2d 120 (2010). 
Ten points properly scored where defendant was convicted of perjury even though the conduct necessarily involved an interference with the administration of justice.   People v Underwood, 278 Mich App 334; 750 NW2d 612 (2008).

LEAVE GRANTED:  Did the trial court properly score 10 points under OV 19 for interference with the administration of justice based on the defendant’s conduct of throwing away the evidence and denying guilt?  People v Cooley, 489 Mich 870; 795 NW2d 815 (2011). 

GUIDELINES DEPARTURES:
The Court of Appeals reversed a life sentence as disproportionately severe where the sentencing guidelines recommended a range of 9 to 46 months and defendant was convicted of entry without breaking with intent to commit larceny as a fourth habitual offender.  The Court agreed some departure would be warranted based on the defendant’s criminal history and recidivist tendencies where he had 12 prior felony convictions and rapidly committed new offenses upon release from prison for the prior offenses.  But a life sentence under the guidelines is generally reserved for murder convictions and for Class A offenses with the highest OV and PRV scores.  Here, the life sentence was improperly imposed for what amounted to trespassing.   People v Brooks, __ Mich App __ (Docket No. 298299, 8/16/11).
The legislative sentencing guidelines apply where the defendant is sentenced as a second CSC offender under MCL 750.520f (requiring a 5-year mandatory minimum term).  Any minimum sentence above five years and also above the guidelines range must be viewed as a departure for which the trial judge must give substantial and compelling reasons.  People v Wilcox, 486 Mich 60; 781 NW2d 784 (2010).

Although the trial court articulated a substantial and compelling reason to depart above the guidelines range following a violation of probation, it failed to justify imposition of the longest possible minimum sentence and therefore resentencing or articulation of why the level of departure is warranted was required.  People v Harrington, ___ Mich ___ (Docket No. 142958, 9/28/11).
There was no error in failing to depart downward from the guidelines range where the trial judge sentenced at the bottom of the range, the judge considered the totality of the circumstances, and there was no error in the scoring of the guidelines or reliance on inaccurate information.  People v Roberts, ___ Mich App ___ (294212, 5/10/11).
The trial court properly departed based on the “psychological injury suffered by the victim’s family members (not considered under OV 5 as this was a CSC case) and the likelihood of the defendant reoffending. . . .”  People v Corrin, 489 Mich 855; 795 NW2d 13 (2011).

LIFETIME ELECTRONIC MONITORING

Applies to CSC First- and Second-Degree with Victim under 13:

Individuals convicted of first-degree CSC and second-degree CSC must be monitored if the offender was at least 17 years old and the victim was under the age of 13 at the time of the offense.  MCL 750.520b(2)(d); MCL 750.520c(2)(b) (effective 8-28-06).

No Monitoring if Sentenced to Probation and/or Jail:

Monitoring is not required, however, if the defendant is sentenced to probation (or jail).  The lifetime monitoring provisions were intended for those released on parole and/or discharged from a prison sentence.  People v Kern, 288 Mich App 513; 794 NW2d 362 (2010).


Two-Year Felony for Violation of Monitoring Laws:
MCL 750.520n(c) sets forth a two-year felony conviction for an offender who (a) “[i]ntentionally removes, defaces, alters, destroys, or fails to maintain” the monitoring equipment, (b) fails to notify the Michigan Department of Corrections (hereinafter MDOC) of damaged equipment, and/or (c) fails to reimburse MDOC for the cost of monitoring.

The sentence may run consecutively to any term of imprisonment imposed for another crime that arises out of the same transaction.  MCL 750.520n(4).  

Note:  the Michigan Supreme Court has granted leave to appeal to decide whether a) the trial judge must give advice on lifetime monitoring before the plea, and b) whether a failure to mention lifetime monitoring as part of a Cobbs evaluation requires plea withdrawal?  People v Cole, ___ Mich ___; 802 NW2d 613 (2011).

SORA – NEW RECAPTURE PROVISION
An individual previously convicted of a listed offense for which he or she was not required to register, but who is convicted of any other felony on or after July 1, 2011, must now register under the new recapture provision of MCL 28.724(5).  This includes individuals assigned to youthful trainee status prior to October 1, 2044, if the person is convicted of any other felony on or after July 1, 2011.  MCL 28.722(b)(ii)(b).
The recapture provision also includes situations where the individual has a prior conviction for an offense that did not previously require registration (e.g. surveillance of an unclothed minor, MCL 750.539j), but which offense is now considered a “listed offense” under the amendments to SORA effective July 1, 2011.  The new felony conviction will “recapture” this old offense for purposes of registration.
� While there has been argument made by the Oakland County Prosecutor that monitoring applies to all CSC first-degree convictions (i.e., with adults or children), the Court of Appeals has twice concluded that monitoring applies only where the victim is under the age of 13.  People v Quintana, unpublished opinion per curiam of the Court of Appeals, issued May 19, 2011 (Docket No. 295324); People v Bowman, unpublished opinion per curiam of the Court of Appeals, issued November 9, 2010 (Docket No. 292415), lv den 489 Mich 898 (2011).  The MDOC policy directive on lifetime monitoring was amended in January 2011 to require a victim under the age of 13 in light of the Bowman decision.  Policy Directive 06.04.100 (B) (effective 1/24/11).  On September 26, 2011, the Michigan Supreme Court sent a case back to the Court of Appeals for decision whether lifetime monitoring applies when the victim is 14 years old in a CSC first-degree case.  People v Sword, ___ Mich ___; 803 NW2d 329 (2011).
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