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PRETRIAL PROCEDURE

The 180-Day Rule


No requirement that delay be attributable to the prosecutor 

The 180-day rule requires that an inmate be brought to trial within 180 days after the department of corrections (DOC) notifies the prosecuting attorney of the inmate’s imprisonment.  The 180 days tolls consecutively starting the day after the prosecutor receives notice from the DOC.  If action is not commenced within the 180-day period then the trial court loses jurisdiction.  The court should not attribute fault for the delay.  The statute requires only that the prosecutor undertake action against the defendant within the 180 days, but does not have to start the trial.  Finally, a violation of the 180-day does not deprive the court of subject matter jurisdiction only personal jurisdiction over the defendant.  Thus, it can be waived. In this case, the prosecutor commenced action within the 180-day period and was ready for trial before the period was up.  Adjournments were attributable to both sides but defendant did not object and often consented to the delays.  The record contains no evidence of inexcusable delay; therefore the 180-day rule was not violated in this case.




People v Lown, 488 Mich 242 (2011). 

Territorial Jurisdiction

Broadened by statute

MCL 762.2 has broadened Michigan’s extraterritorial jurisdiction so that Michigan has jurisdiction over any crime where any act constituting an element of the crime is committed anywhere in Michigan.  In this case, there was evidence that defendant intended to commit a crime in Michigan.  He drove to Michigan, intended to camp with a minor in Michigan, and to engage in wrongful behavior in Michigan contrary to MCL 750.145c(2).  The communications, which began in another state, were intended to terminate in Michigan.  Therefore, the trial court had jurisdiction.

People v Aspy, ___ Mich App ___ (No 294949, decided 2/1/11, approved for publication 3/22/11).
Discovery


Remedy for discovery violation
The trial court did not err in denying defendant’s motion to exclude the testimony of a prosecution witness due to a discovery violation. Excluding witness testimony, as a sanction for violation of discovery, is an extreme remedy that is only to be used if the trial court is unable to fashion an alternative remedy that limits prejudice to the injured party while still allowing the testimony. In this case, trial counsel knew months before trial about the witness and could have requested the discovery documentation in advance which could have remedied any prejudice occasioned by the failure of the prosecution to submit the documents. Trial counsel could have also asked the court to delay the witness testimony in order to have more time to prepare.  Seeking to exclude the witness testimony was extreme in this case given the alternatives.

People v Rose, 289 Mich App 499 (2010), lv grd 488 Mich 1034 (2011).

Jury Selection


Substitution of a juror after the start of deliberations

The trial court did not abuse its discretion and defendant was not denied the right to a fair trial when the trial court removed a juror after deliberations had begun.  The record strongly suggests that the juror was unable to reach a decision because of emotional involvement with the case, and therefore, the trial court did not abuse its discretion in removing her.  MCR 6.411 explicitly permits the trial court to retain alternate jurors and requires that if the alternate replaces a juror after deliberations have begun, the trial court must instruct the jury to begin its deliberations again.  The record indicates that the alternate juror was properly instructed and that the jury was instructed to start deliberations anew.  Therefore, defendant was not prejudiced by the substitution.

People v Mahone, ___ Mich App ___ (No 299056, decided 9/27/11).

TRIAL PROCEDURE

Prosecutorial Misconduct

Not misconduct to fail to pursue officer’s investigation of other suspects

A prosecutor is only required to present evidence of a defendant’s guilt.  The prosecutor’s failure to pursue a line of questioning with the investigating officer as to why he eliminated other suspects was not prosecutorial misconduct.  The prosecutor did not bolster or vouch for the officer by referring to the officer’s testimony in closing arguments.  The statements merely rebutted defense’s argument that the investigators had done a poor job.

People v Bennett, 290 Mich App 465 (2010).
Jury Instructions


Self Defense
Where defendant was standing on his porch when he fired the fatal shots, he argued that the trial court erred in failing to instruct the jury that defendant had no duty to retreat because he was in his own home.  The trial court read CJI2d 7.16 advising the jury that it could consider whether defendant had a safe avenue of retreat in determining whether defendant honestly and reasonably believed in the need to use deadly force. But the court also told the jury that if defendant was in his own home he had no duty to retreat.  The majority found these instructions were not plain error.  The jury is presumed to follow the instructions and the question in this case was not whether defendant had a duty to retreat, but whether deadly force was necessary. Here, the jury concluded that the force used was not necessary. The Court affirmed defendant’s convictions for assault with intent to commit great bodily harm less than murder and felony firearm.


People v Richardson, 490 Mich 115 (2011).

Erroneous Jury Instructions

Substantial Rights Must be Affected

In the case at bar, the court asked defense counsel four times during the trial if there were any objections to the jury instructions, defense counsel never objected, and was deemed to waive review.  In order to avoid forfeiture in this situation, a defendant must show that “(1) an error occurred, (2) that the error was plain, and (3) that the plain error affected defendant’s substantial rights.”   The evidence relating to the erroneous jury instruction was overwhelming and uncontested.  The Supreme Court held that it had been established beyond a reasonable doubt that the defendant “accosted, enticed, solicited, or encouraged a child to commit an immoral, grossly independent, delinquent, or depraved act within the meaning of those terms in MCL 750.145a.”   Judgment of the Court of Appeals reversed, remanded for reinstatement of the judgment of sentence.  

People v Kowalski, 489 Mich 488 (2011).

EVIDENCE

MRE 403


Prior acts of domestic violence

The trial court did not err in allowing evidence of defendant’s prior domestic assaults against the complainant in this case as well as acts committed against a previous girlfriend.  In a domestic violence case, evidence of the defendant’s prior acts of domestic violence are admissible per MCL 768.27b for any relevant purpose if not otherwise excluded by MRE 403.  Here the evidence of defendant’s prior domestic violence acts was not unfairly or substantially more prejudicial than probative.

People v Cameron, 291 Mich App 599 (2011).
Sufficiency of the Evidence

Sole Province of the Jury to Determine

Defendant appeals his convictions on the basis “that the evidence is insufficient to support his convictions.”  The basis for this argument is inconsistent witness testimony.  It is a well-established principle that the weight accorded to evidence and the credibility of witnesses are within the jury’s province to determine.  The Court of Appeals held that the record was sufficient to support the findings of the jury, that the testimony of the witness was truthful despite some discrepancies, and affirmed defendant’s convictions.  

People v Jackson, ___ Mich. App ___ (No 285532, decided 5/17/11).

Independent Blood-Alcohol Analysis


Statutory right not violated
MCL 257.625a(6)(d) provides that a defendant in an OWI case be given a reasonable opportunity to obtain an independent analysis of his blood sample.  The defendant had roughly 6 months to obtain a sample between being formally charged and when Michigan State Police destroyed the blood sample.  The defendant had more than enough time to obtain a sample for independent testing; therefore, the trial court did not err in denying defendant’s suppression motion.  Further, a defendant will be entitled to dismissal if defendant can show that the delay caused actual and substantial prejudice to the defendant’s right to a fair trial, and an intent by the prosecution to gain a tactical advantage.  Here defendant failed to demonstrate that the delay was an intentional act by the prosecutor to gain a tactical advantage, or that there was any actual and substantial prejudice.

People v Reid, ___ Mich App ___ (No 286784, decided 5/10/11).  

Testimony Via Two-way Video


Plain error 

In a CSC case alleging penetration of two minors, the trial court erred in allowing testimony via two-way video of the examining physician and the DNA expert.  MCR 6.006(C)(2) permits the trial court to take testimony through video technology if (1) the defendant is either present in the courtroom or has waived the right to be present, (2) there is a showing of good cause, and (3) the parties consent.  Although defendant was present in the courtroom in this case, the Court of Appeals finds that convenience to the witnesses is not good cause and that there was no consent. Even though defense counsel consented to use of the two-way video, the record establishes that the defendant himself did not consent.  The trial court plainly erred in allowing video testimony and the error requires a new trial.
People v Buie, 291 Mich App 259 (2011); lv gt’d, 489 Mich 938 (2011).

Hearsay

Admissibility of out of court statements in domestic violence cases
MCL 768.27c(1) allows hearsay statements made to police admissible under certain circumstances in domestic violence cases.  Subsection (1)(a) requires that the statement “narrate, describe, or explain the infliction or threat of physical injury upon the declarant.”  Subsection (1)(c) requires that the statement be made at or near the time of the threat covered by (1)(a).  Defendant was sending threatening texts to the victim while she was speaking with police.  The victims statements were made to police at or near the time that she received the texts from defendant and therefore satisfied subsection (1)(a) and (c).  Furthermore, the statements were trustworthy under MCL 768.27c(2). That section provides guidance for the court to determine the trustworthiness of the statement but the list provided in subsection 2 is not exhaustive and the court may consider all circumstances that may demonstrate trustworthiness.  Although Subsection (2)(a) indicates that statements “made in contemplation of pending or anticipated litigation in which the declarant was interested” might not be trustworthy, the Court holds that that section does not pertain to the victim’s report of the offense. Instead, the Legislature was referring to statements made in anticipation of litigation where the declarant could gain property, financial, or some similar gain.  

People v Meissner, ___ Mich App ___ (No 298780, decided 10/25/11).
SENTENCING

Sentencing Guidelines – Scoring


OV 3
The trial court erred in scoring 100 points for OV 3.  OV 3 considers physical injury to a victim and should be scored 100 points when death results from the commission of a crime and homicide is not the sentencing offense.  Physical injury to a victim means the victim of the sentencing offense.  Here, the victim of the robbery killed defendant’s co-felon.  The trial court erred in scoring 100 points for OV 3 because defendant did not cause the death of his co-felon, the victim did.


People v Laidler, 291 Mich App 199 (2010).


OV 7

The trial court erred in assessing 50 points for OV 7. The points are only to be assigned where defendant treats the victim “with sadism, torture, or excessive brutality or conduct designed to substantially increase the fear and anxiety a victim suffered during the offense ….”  While there was evidence that other defendants moved and beat the victims to increase their fear, defendant was not alleged to have taken part in any of the beatings. The Court of Appeals holds that OV 7 can only be scored for defendant’s personal conduct not that of co-defendants.  


People v Hunt, 290 Mich App 317 (2010). 

OV 9

The trial court did not err when it scored 10 points for OV 9.  10 points may be scored for OV 9 when 2 to 9 victims are placed in danger of physical injury or death.  Here, defendant crashed his car and another motorist pulled over to help defendant.  Another car hit the motorist causing his death.  Defendant’s crash put the driver who pulled over to help in danger, as well as the two individuals in the car that hit and killed the other driver.  Therefore, there were 3 people in danger of physical injury or death and 10 points for OV 9 was appropriate.

People v Lechleitner, 291 Mich App 56 (2010).
OV 10

OV 10 is properly scored if the offender exploited a domestic relationship.  However, to qualify as a “domestic relationship” there must be a familial or cohabitation relationship.  A relationship does not qualify as a domestic relationship merely because some belongings are kept at the other person’s house.  Here, defendant’s relationship did not qualify as a domestic relationship and the trial court erred in scoring ten points for OV 10.

People v Jamison, ___ Mich App ___ (No 297154, decided 4/26/11).

MCL 777.40(3)(a) defines predatory conduct as pre-offense conduct directed at a victim.  This means any victim and is not specific to the particular victim of the offense.  OV 10 is scored 15 points when predatory conduct was involved and a vulnerable victim was exploited.  MCL 777.40(3)(c) defines vulnerability as “the readily apparent susceptibility of a victim to injury, physical restraint, persuasion, or temptation.”  Vulnerability can be inherent in the victim or from external circumstances.  Here, defendant was lying in wait for a victim, armed, and hidden from view.  This was predatory conduct directed at a victim, and it does not matter that he did not know who his victim was going to be.  Furthermore, the victim was vulnerable because she was alone in the dark, was outnumbered, and defendant and his accomplice were armed and lying in wait for her.  The trial court did not err in assessing 15 points for OV 10.




People v Huston, 489 Mich 451 (2011).

OV 12

The trial court erred when it scored 5 points for OV 12.  The trial court must score zero points for OV 12 if the defendant did not engage in any contemporaneous felonious criminal acts, and score corresponding points, from subdivision of MCL 777.42(1)(a) to (f), for any contemporaneous felonious acts.  For example, for two contemporaneous felonious criminal acts involving other crimes 5 points may be scored.  The trial court must look past the sentencing offense and consider only separate acts or behavior that occurred within 24 hours of the sentencing offense. Here, defendant’s sentencing offense was unarmed robbery and defendant was scored 5 points for OV 12 based on a form of larceny.  Robbery subsumes any form of larceny and therefore the trial court erred in not looking past the sentencing offense and scoring 5 points for OV 12.




People v Light, 290 Mich App 717 (2010). 


OV 13

10 points is scored for OV 13 when the sentencing offense is part of a pattern of criminal activity. All crimes within a 5-year period, including the sentencing offense, will be counted for this OV. When considering whether a conspiracy is to be scored under OV 13, the court must look at the nature of the conspiracy. In this case, the underlying nature of the conspiracy was a crime against a person; therefore, the trial court did not err in considering the conspiracy when scoring OV 13.

People v Jackson, 291 Mich App 644 (2011).

OV 13 is scored at 10 points for three or more crimes against a person or property.  MCL 777.5 contains six offense categories that are statutorily defined phrases. To be considered a crime against a person or property the offense must be categorized as such by the statute. Here, defendant had convictions for two crimes against a person and one conviction for a crime against public safety (assault on a prison employee). Even though the crime against public safety involved people, it is not statutorily defined as a crime against a person and was improperly considered when scoring OV 13. Therefore, defendant should have been scored zero points for OV 13 and must be resentenced.

People v Bonilla-Machado, 489 Mich 412 (2011).

OV 13 & 19
OV 3 is scored at 10 points if bodily injury requiring medical treatment occurred to a victim.  Bodily injury includes anything that the victim would consider as an unwanted physically damaging consequence.  Here, the victim suffered an infection as a consequence of the sexual assault; therefore OV 3 was scored appropriately.  OV 19 is scored at 15 points if a defendant used force or threat of force to interfere with the administration of justice or rendering of emergency services.  This variable considers post-offense conduct.  Here, defendant threatened victim that he could find her in the future and made her promise not to contact the police as a condition to letting her go.  Defendant clearly threatened the victim to prevent the reporting of a crime.  

People v McDonald, ___ Mich App ___ (No 297889, decided 7/12/11).


OV 1, 2, 9, and 13


The trial court did not err when it scored various offense variables.  OV 13 is appropriately scored when the defendant demonstrates a continuing pattern of criminal behavior.  When the sentencing offense is part of a pattern of felonious criminal activity involving a combination of 3 or more crimes against a person or property, 10 points is appropriate.  A juvenile adjudication constitutes criminal activity, and defendant had a poor juvenile record that supported the trail court’s scoring of OV13.  OV 9 is properly scored 10 points if 2 to 9 victims are placed in danger of physical injury or death.  At the scene of a robbery other individuals present who are placed in danger will justify the scoring for multiple victims under OV 9.  Here defendant pointed a gun at the victim, and the victim’s mother moved in front of the victim.  The trial court properly scored OV 9 because two people were in danger of physical injury or death.  OV 1 is scored 15 points when a firearm is pointed at or toward a victim, and OV 2 is scored 5 points when the offender possessed a pistol, rifle, or shotgun.  Here there was testimony that defendant had a gun and pointed it at the victim.  The trial court did not err in scoring either OV 1 or 2.  

People v Harverson, 291 Mich App 171 (2010).


OV 19

Generally when scoring OV’s only the sentencing offense should be considered, unless the particular variable provides otherwise.  OV 19 expressly includes events occurring after the sentencing offense is complete.  Therefore, events that occur after the sentencing offense is complete are properly considered in scoring OV 19.  




People v Smith, 488 Mich 193 (2010). 


PRV scoring generally
The general rule for all cases is to score the PRV’s unless the language in another subsection of the statute directs otherwise.  MCL 777.21(4) does not provide otherwise so it is still appropriate to score PRV’s even if the sentence is to be enhanced under MCL 333.7413(2).  Therefore the sentencing court should score the PRV’s regardless of whether the sentence will also be enhanced.




People v Peltola, 489 Mich 174 (2011).

PRV 2

PRV 2 considers previous low-severity felonies.   Defendant had a conviction from Indiana for purchasing a stolen firearm, which is a felony in Indiana.  A felony remains a felony even if the statute from the other state mimics a misdemeanor in Michigan.  The trial did not err in considering the felony conviction from Indiana as a felony for PRV 2.




People v Meeks, ___ Mich App __ (No 297030, decided 6/16/11).
PRV 5

The trial court did not err when it scored 5 points for PRV 5 by considering defendant’s violation of the zero-tolerance provision of MCL 257.625.  For the purposes of the drunk-driving statute, a prior conviction is defined as any violation of the subsections of MCL 257.625.  It is clear that the Legislature intended to use prior convictions under the zero-tolerance provision to increase sentences of repeat offenders.  The trial court did not err in the score of PRV 5 because defendant had an underage drinking and driving conviction under the zero-tolerance provision.

People v Bulger, 291 Mich App 1 (2010).

PRV 6

PRV 6 considers the offender’s relationship to the criminal justice system.  Five points is appropriate if the offender is on probation or delayed sentence status, or on bond.  Here, defendant’s bond had been technically revoked and the trial court still scored five points on PRV 6.  A score of zero points is only appropriate if there is no relationship with the criminal justice system.  Defendant still had a relationship with the court because he was still required to appear.  The trial court did not err in scoring PRV 6.

People v Johnson, ___ Mich App ___ (No 295664, decided 6/14/11).

Cruel or Unusual Punishment


Mandatory 25-year minimum

Whether a penalty is considered cruel or unusual is determined with a three-prong test.  The test considers (1) the severity of the sentence and the gravity of the crime, (2) a comparison of the penalty to penalties for other crimes under Michigan law, and (3) a comparison between Michigan’s penalty and penalties imposed by other states for the same offense.  Defendant was sentenced to a mandatory 25-year minimum sentence for first-degree CSC with a child under 13.  The mandatory sentence is neither cruel nor unusual because the crime of CSC against a child violates important social values of protecting a child from sexual exploitation.  Also, defendant offered to mentor and tutor a particularly vulnerable victim.  The unique characteristics of sexual crimes against a child preclude comparison to other offense sentences, but a comparison to other states show that other states also impose mandatory 25-year minimum sentences for similar offenses.  Therefore, defendant’s sentence is neither cruel nor unusual.




People v Benton, ___ Mich App ___ (No 296721, decided 9/22/11)

Life sentence for CSC I not cruel or unusual

Defendant challenged his life sentence for CSC I as cruel or unusual under the Michigan Constitution.  When deciding if a punishment is cruel and unusual, the Court will look to the gravity of the offense and the penalty imposed, comparison to penalties for other crimes in the state, and the penalty imposed for similar crimes in other states.  Because of the seriousness of CSC, the penalty is not disproportionate.  Also, other states impose similar sentences for the same crime.  Defendant failed to overcome the presumption that the legislatively authorized penalty was proportional and valid.

People v Brown, ___ Mich App ___ (No 297728, decided 10/20/11).

Consecutive Sentences


Not permitted for offense committed contemporaneously

MCL 768.7a(1) allows a court to impose consecutive sentences for offenses committed while the defendant is incarcerated or on “escape status” but does not allow for consecutive sentences for offenses that arise contemporaneously.  If a defendant becomes liable to serve the sentences at the same time the consecutive sentencing statute is inapplicable.  Here, defendant was convicted of prisoner in possession of a controlled substance and delivery of marijuana, arising out of one incident.  The trial court erred by imposing consecutive sentences for these convictions because defendant became liable to serve both at the same time.

People v Williams, ___ Mich App ___(No 299809, decided 9/15/11, approved for publication 10/25/11).

Costs and Fees


Relationship of costs to prosecution

The trial court has general authority to order a defendant to pay costs as a part of the sentence.  But, that authority is limited to costs that bear some relation to the prosecution.  Here, there was no record of what the costs represented and whether the costs were related to the prosecution.  The Court of Appeals reverses the imposition of costs and remands to the trial court to determine what the costs represented and whether they are appropriate.

People v Dilworth, 291 Mich App 399 (2011).

Sex Offender Registration Act (SORA)


Homeless offenders must register

The Sex Offender Registration Act (SORA) requires individuals convicted of certain offenses to register as sex offenders.  An offender required to register must report quarterly to law enforcement to verify domicile or residence.  Here, defendant failed to report his domicile or residence because he was homeless.  The Court held that SORA does not include an exception or exclusion for homelessness and therefore defendant was required to report his domicile or residence to law enforcement.  The Court said that residence under SORA was any place where a person habitually sleeps, or keeps personal effects, or has a regular place of lodging.  Also under Michigan law every person has a domicile and the Michigan State Police have promulgated an order that permits homeless sex offenders to report their domicile as “123 Homeless.”  Therefore, defendant was required to report to law enforcement that he was homeless and there was no evidence presented that defendant ever tried to comply with the reporting requirement of SORA. Reverses 148 Mich App 517 (1986).




People v Dowdy, 489 Mich 373 (2011).

Order to register erroneous

The trial court erred when it ordered defendant to register as a sex offender 20 months after defendant was sentenced. The SORA requires a series of procedural steps prior to ordering registration. The trial court initially erred buy not following the procedural steps at sentencing. Because of that, its decision 20 months later to require defendant to register was erroneous. The prosecutor could have filed a motion to correct the invalid sentence but failed to do so within the six-month time limit of MCR 6.429(B)(3).


People v Lee,  489 Mich 289 (2011).

Petition for removal

An offender who was convicted before October 1, 2004 and wishes to be removed from the registry under section 8c(4) must file the petition by October 1, 2007 or within three years of discharge from the court’s jurisdiction.  Here, defendant filed his petition in 2008, nearly eight years after his discharge.  He failed to comply with the requirements and is therefore precluded from being removed from the registry.




In re MS, 291 Mich App 439 (2011).


Not punishment as applied to juveniles

The Sex Offender Registration Act (SORA) requires juveniles that have been adjudicated responsible for a listed offense to register on the public registry, and CSC II is a listed offense.  SORA is not a punishment as applied to juveniles because the purpose of SORA is public protection and not punishment.  Because SORA is not a punishment there is no need to analyze whether it constitutes cruel and unusual punishment.  People v Dipiazza, 286 Mich App 137; 778 NW2d 264 (2009), is limited to the specific facts of that case.




In re TD, ___ Mich App ___ (No 294716, decided 5/26/11).
Registration required for non-sexual child enticement offense 

Registering as a sex offender is a serious consequence, and the automatic nature of the consequence makes it difficult to divorce the requirement from the penalty imposed by the court.  However, the requirement that defendant register as a sex offender for his conviction of child enticement is not cruel and unusual punishment.  Even though child enticement has no express sexual component, the Legislature intended registration for this crime as a necessary measure to protect children.



People v Fonville, 291 Mich App 363 (2011).
POST-CONVICTION REMEDIES

Parole


Review of a grant of parole

A court may remand a matter to the parole board for an explanation of its decision. If the board fails to provide an adequate explanation the court may then reverse the parole board’s decision. The Court of Appeals affirmed the circuit court’s decision reversing the parole board’s decision to grant parole but on different grounds. The parole board here failed to follow the statutes and regulations when reaching its decision to grant defendant parole. Defendant’s file did not have any case summary reports, any reports from in-reach services, or any Transition Accountability Plan (TAP) that may have been developed. Failure to consider this information, or lack thereof, was a violation of guiding statutes and regulations and the parole board erred in granting defendant’s parole. 

People v Haeger, ​​​ ___ Mich App ___ (No 297099, decided 11/1/11).
Miscellaneous Relief


Destruction of fingerprints

The trial court erred when if found juvenile respondent was entitled to destruction of her fingerprints and arrest card.  Fingerprints and arrest cards will only be destroyed if (1) the case involves a juvenile who was adjudicated and found not to be within the jurisdiction of family court or (2), the accused is found not guilty.  Here respondent admitted her guilt and was given a warning by the judge who then dismissed the case.  Since respondent (1) did fall within jurisdiction of the family courts, and (2) was not found not guilty, she was not entitled to destruction of her fingerprints and arrest card.




In re Klocek, 291 Mich App 9 (2010).

CRIMES
Vicarious Liability for First Degree Murder

Aiding & abetting

Based on a theory of aiding and abetting, one can be vicariously liable for first degree murder if that person has knowledge of the principal’s intent. In the case at bar, the defendant heard multiple serious threats to kill the victim, saw the codefendant with a gun and directed the codefendant to the location where he found and shot the victim. The facts clearly indicated that the defendant had knowledge of the principal’s intent and as such can be found guilty of first degree murder based on the theory of aiding and abetting.


People v. Bennett, 290 Mich App 465 (2010).
Unarmed Robbery

Specific intent to permanently deprive

Unarmed robbery is a specific intent crime which requires that the defendant intended to permanently deprive the owner of his property. In the case at bar, the defendant stated “you get these back when we get the phone back.” To prove the requisite intent, the prosecutor only needs to show that the defendant retained the property of another and requested some form of compensation for its return. Based on the facts of this case, the defendant possessed the requisite intent to be found guilty of unarmed robbery.

People v. Harverson, 291 Mich App 171 (2010).
Child Sexually Abusive Activity


Emancipated child defense

Defendant was charged with Child Sexually Abusive Activity for taking sexually explicit photos of a 17-year-old girl. Although the statue provides a defense if the child is emancipated by operation of law, Defendant could not claim this defense. MCL 722.4 says emancipation by operation of law occurs when a minor is legally married, an individual reaches 18 years of age, if the minor is on active duty in the military, or for medical purposes when the minor is in the custody of law enforcement. The statute is very specific about when emancipation by operation of law will occur and is not unconstitutionally overbroad. Therefore, the release signed by the victim’s parents did not operate to emancipate the victim.  

People v Roberts, ___ Mich App ___ (No 294212, decided 5/10/11).

CSC-I

“By Blood” or “Affinity”

In 1979, defendant’s parents were divorced and the court determined that he was “the minor child of the parties.” In fact, it was later learned that defendant was not the natural child of his named father. The father remarried and had another child, the victim in this case. In 2007, defendant engaged in sexual penetration with the minor step-sister. Defendant did not dispute the fact that his step-sister was not actually his blood relative until after criminal proceedings began. Relying on MCL 700.2114.1(a), the Court held that both spouses are presumed to be the natural parent of any child born or conceived during the marriage, and only an individual presumed to be a natural parent may disprove that presumption. The Court of Appeals held that the defendant lacks standing to challenge his paternity. As such, as a matter of law, the defendant is related to the victim by blood.   

People v Zajaczkowski, ___ Mich. App ___ (No 295240, decided 7/26/11).

Medical Marihuana Act


Affirmative defense

In the case at bar, defendant asserted an affirmative defense pursuant to §8 of the Medical Marihuana Act (MMA). An affirmative defense may be asserted so long as the proscribing physician has stated that the defendant would likely benefit from the medical use of marihuana. Under MCL 333.26428(a)(1), the physician’s diagnosis must have been before the date of arrest and after the enactment of the MMA. The defendant received his diagnosis prior to the enactment of the MMA, as such, he is not entitled to assert an affirmative defense under §8 of the Medical Marihuana Act (MMA).

People v Kolanek, 291 Mich App 227 (2011), lv gtd 489 Mich 798 (2011).
The Medical Marihuana Act (MMA) provides an affirmative defense for those charged with manufacturing marihuana, MCL 333.26428(a)(1). On August 25, 2009, defendant’s property was surveilled by an undercover narcotics team, however, the defendant was not charged until October 16, 2010. The defendant was not certified to use medical marihuana by a doctor until September 16, 2009, and did not receive a MDCH registry identification card until October 6, 2009. Because the defendant did not comply with the MMA by illegally growing marihuana prior to being certified by a doctor and receiving his card from MDCH, he is not entitled to assert an affirmative defense.  


People v Reed, ___ Mich App ___ (No 296686, decided 8/30/11).

Patients must be “connected”

Pursuant to the MMA, registered caregivers can possess 12 marihuana plants per qualifying patient only if that patient is “connected” to the caregiver through the Michigan Department of Community Health (MDCH). In the case at bar, the defendant was permitted to grow 24 plants for two qualifying, connected, patients. On September 15, 2010, Police seized 88 marihuana plants in the defendant’s apartment. Because the defendant did not comply with the statutory requirements of the MMA he is not entitled to assert an affirmative defense.


People v Bylsma, ___ Mich App ___ (No 302762, decided 9 /27/11).

Section 8 defenses

Only a registered patient can use section 7 of the MMA; however, a person does not have to be registered to assert a section 8 defense. If a person does assert a section 8 defense he or she must demonstrate that he or she complied with the entire MMA. An unregistered patient asserting a section 8 defense must demonstrate that he or she has no more marihuana than permitted by section 4 and that the amount is reasonably necessary to treat his or her specific symptoms. The patient must also establish that he or she consulted with a physician and the physician has given a professional opinion that the patient would benefit from medical marihuana use. When a defendant moves for dismissal under section 8 the trial court must hold an evidentiary hearing to provide the defendant with an opportunity to show the “medical purpose.” The trial court is to use the standard that is applicable to a motion for directed verdict at a criminal trial. In this case defendant was not in compliance with amount of marihuana permitted under section 4 of the MMA and therefore, not entitled to a dismissal of the charges against him.

People v Anderson ___ Mich App ___(No 300641, decided 6/7/11).


Enclosed locked facility

The Medical Marihuana Act (MMA) provides that a qualifying patient may grow up to 12 marihuana plants in an “enclosed, locked facility.”  Defendant, a qualifying patient, grew marihuana in a dog kennel in his back yard and in a closet inside his home.  The phrase “enclosed, locked facility,” as defined in MCL 333.26423(c), means “a closet, room, or other enclosed area equipped with locks or other security devices that permit access only by a registered primary caregiver or registered qualifying patient.”  The kennel was easily moveable and had an open roof and the closet had no lock, based on these facts, the kennel was not enclosed and the closet was not locked.  The defendant failed to comply with the requirements of the MMA and is not entitled to assert an affirmative defense.  


People v King, 291 Mich App 503 (2011), lv gtd 489 NW2d 957 (2011).

Innocent ownership – affirmative defense

In the case at bar, defendant’s asserted an affirmative defense of innocent ownership. The prosecutor relied heavily on federal case that requires a claimant to do everything reasonably possible to prevent the illegal activity. The trial court erred when it granted the prosecutor’s motion for summary disposition by departing from Michigan’s forfeiture statute which “does not require claimants to do everything that reasonably could be expected to prevent the criminal activity forming the basis of the forfeiture.” Because the prosecutor never produced evidence to rebut defendant’s asserted innocent owner defense, summary disposition was improper. Reversed and remanded. 

In re Forfeiture of Marijuana, 291 Mich App 243 (2011).

Possession of Burglary Tools


Sufficiency of evidence

The burglar’s tools statute limits the list of tools to those used to open a building, room, vault, safe, or other depository. A vehicle falls under the catch-all category of other depository because people generally lock vehicles and assume the contents will be safe. Defendant was apprehended with a “window punch” on his person, which was believed to be used to break car windows. Because the tool was used to break into a vehicle there was sufficient evidence to convict defendant of possession of burglar’s tools.




People v Osby, 291 Mich App 412 (2011).

Possession of a Firearm

Sole or joint possession

Defendant broke into the home of another, and while inside engaged in a struggle with the homeowner who had a gun. During the struggle, the defendant jointly possessed the weapon when it discharged and shot the victim homeowner in the hand. Possession hinges on control, which can be sole or joint. There was sufficient evidence presented to establish that while the defendant attempted to gain sole control over the weapon it discharged three times. Because the defendant had joint control over the weapon when it discharged, he is deemed to have “possessed” the weapon.    

People v Strickland, ___ Mich App___ (No 298707, decided 7/28/11).

Possession of Ketamine, Affirmative Defense

Diluted substances are excluded

Under MCL 333.7227, it is an affirmative defense if the ketamine is in a “substance that contains 1 or more controlled substances in a proportion or concentration to vitiate the potential for abuse.” The defendant offered no evidence at trial that the substance he possessed was mixed with other substances. The defendant also never requested an independent analysis of the substance. In order for the prosecutor to establish a prima facie case for possession, which they did, there only needs to be proof that the defendant knowingly or intentionally possessed a controlled substance. With no evidence on record to support that the white powder was diluted, or “outside the definition of a controlled substance,” defendant’s conviction is affirmed.

People v Hartuniewicz, ___ Mich App ___ (No 298163, decided 9/29/11).

Sexually Delinquent Person


No separate jury requirement

In People v Helzer, 404 Mich 410; 273 NW2d 44 (1978) the Court held that when an individual is charged with being a sexually delinquent person in relation to an underlying sexual offense, a separate jury is required to determine the sexual delinquency charge. However, the Helzer Court erroneously interpreted MCL 767.61a; therefore, Helzer is overruled and separate juries are not necessarily required when a person is charged as being sexually delinquent. Because separate juries are not required, the trial court did not err in allowing the same jury to convict defendant of both the underlying sexual offense and being sexually delinquent.

People v Breidenbach, 489 Mich 1 (2011). 
Tampering With Evidence


Includes filing recklessly false pleadings

MCL 750.483a(11)(a) defines “official proceeding” as a proceeding heard before a legislative, judicial, administrative, or other governmental agency or official authorized to hear evidence under oath. The term proceeding encompasses the entirety of a lawsuit from the beginning until the conclusion. Here, when defendant filed the motion and recklessly false affidavit with the court it was an official proceeding. This was sufficient to support his tampering with evidence conviction. 

People v Kissner, ___ Mich App ___ (No 296766, decided 5/12/11).

CONSTITUTIONAL ISSUES
Search and Seizure

No reasonable expectation of privacy in condemned house owned by defendant

The trial court erred in suppressing the evidence seized because the officers’ search was reasonable. Defendant was living in a house that had been condemned and admitted that he should not have been there. Defendant allowed the officers into the house and the officers’ subsequent search of the house for other unlawfully present individuals was reasonable. The drugs were in plain sight while the officers were searching for other illegal occupants. The officers did not exceed the scope of the initial lawful search and the drugs in plain sight were used to obtain a search warrant.

People v Antwine, ___ Mich App ___ (No 297287, decided 6/28/11).

Traffic Stops

Sufficiency of the tip – erratic driving

In cases involving anonymous tips of erratic driving, fewer facts are necessary to justify a stop. The tip must provide a sufficient quantity of information and the reliability of the information only needs to be corroborated in its innocent details. By identifying the make and model of a vehicle in addition to indicating that the vehicle “almost hit” you is sufficient to justify an investigatory stop of that vehicle.    

People v. Barbarich, 291 Mich App 468 (2011).
Community Caretaking Exception

Firefighters



The community caretaking exception applies to reasonable entries by firefighters to abate what is believed at the time to be an imminent threat of fire.  Firefighters were called to the defendant’s neighbors adjoining unit because water was flowing into the basement over the electrical box. The defendant was not home when the firefighters arrived. After entering the neighbors unit, firefighters entered defendant’s home to check the electrical box in his basement. That is where the firefighter saw in plain view 48 marihuana plants and a grow system including lights. The firefighters informed the police who dispatched one officer to the scene and one to get a warrant. Because the firefighters entered the defendant’s home to abate what was believed to be a serious threat at the time of the entry, the community caretaking exception applies and the subsequent arrest and seizure were constitutionally valid.

People v Slaughter, 489 Mich 302 (2011).
Right of Confrontation

Rape shield - exclusion of victim’s testimony
Defendant appeals her conviction of CSC-I on the basis that the exclusion of the victim’s testimony violated her constitutional right of confrontation. Pursuant to MCL 750.520j there are certain situations that preclude exclusion of a victim’s testimony. However, the defendant never sought to introduce evidence for one of the specified exceptions. The trial court properly excluded the victim’s testimony and the Court of Appeals held that the excluded evidence was not relevant because it did not negate the fact that sexual penetration occurred with a minor.  

People v Benton, ___ Mich App___ (No 296721, decided 9/22/11).

Notice of license suspension

Defendant was charged with driving while license was suspended (DWLS), second offense. The prosecutor moved to admit the “Certificate of Mailing of Orders and Rest Lics” to prove that defendant had notice that his license was suspended. The district court ruled that it was not admissible as violating defendant’s Confrontation Clause rights. The circuit court affirmed the ruling.  The Court of Appeals also affirmed the ruling. The certificate was the type of affidavit addressed in Melendez-Diaz v Massachusetts, ___ US ___; 129 S Ct 2527; 174 L Ed 2d 314 (2009). Under Melendez-Diaz an affidavit is subject to the Confrontation Clause if it was made under circumstances which would lead a reasonable person to believe it would be used in a trial. Here, the certificate was made solely for the purpose of providing notice to an individual that their license is suspended. In order to prove a defendant is guilty of DWLS the prosecutor must prove the defendant had notice that his/her license was suspended. A reasonable person would believe that the certificate would be used to prove this element of DWLS. Therefore, the certificate was subject to the Confrontation Clause. The prosecutor’s failure to call the witness who prepared the certificate violated defendant’s right to confront the witnesses against him.

People v Nunley, ___ Mich App ___ (No 302181, decided 10/12/11).

Confessions


Miranda not applicable during ordinary traffic stops
The trial court erred in suppress both defendant’s statements and evidence seized from defendant’s vehicle. Miranda warnings are only necessary before a custodial interrogation and generally an ordinary traffic stop is not custody within the meaning of Miranda. In this case, the officer was permitted to temporarily detain defendant, the questions poised were minimal and defendant answered voluntarily. Because defendant was not in custody Miranda warnings were not required and the trial court erred by suppressing the statements. The second set of statements was given after defendant had received and waived Miranda warnings. Therefore, the trial court erred in suppressing the statements.




People v Steele, ___ Mich App ___ (No 299641, decided 4/16/11).

Duty to inform suspect that counsel is available


People v Bender, 452 Mich 594; 551 NW2d 71 (1996) requires that before custodial interrogation an accused be informed he has counsel and law enforcement cannot conceal the availability of counsel. The question in this case was whether the police concealed the fact defendant had counsel and that counsel was at defendant’s disposal. Defendant had an attorney-client relationship established with his counsel before defendant was arrested. The police did not conceal the fact that defendant had counsel who was available to defendant. Defendant knew before he was arrested that he had an attorney, and defendant did not once ask for his counsel during the interrogation. Defendant was given his Miranda warnings and agreed to speak with police without counsel present. The fact that defendant’s counsel was attempting to reach defendant does not change the fact that defendant knew he had counsel and failed to ask for counsel’s assistance.

People v Crockran, ___ Mich App ___ (No 294831, decided 4/4/11).

Miranda Warnings
Miranda warnings must be given when a person is subject to custodial interrogation, however when Miranda is applied to prisoners it is not intended to impede prison official investigating an offense committed in prison. A factor to be considered is whether a prison guard or a state official is questioning the prisoner.  In this case, Miranda warnings were not necessary because defendant was not subject to custodial interrogation. First, a prison guard who was not acting as a state official or for police questioned defendant. Defendant was interviewed for safety reasons, and an investigation was being conducted to gain information to maintain prison safety. Also, defendant was handcuffed and isolated, but this was pursuant to department procedure. The questioning in this case was similar to on-the-scene questioning and did not require Miranda warnings.

People v Cortez, ___ Mich App ​​​___ (No 298262, decided 10/27/11).

Sixth Amendment Right to Counsel


Substitute Counsel

Substitute counsel is permissible only upon a showing of good cause and if the substitution will not create unreasonable disruptions in the judicial process.  Here, defendant filed a grievance against his attorney, and the trial court allowed defendant a chance to discuss on the record what the problem was.  Defendant failed to establish there was good cause for substitute counsel.  In addition, defendant waited until the first day of trial to request new counsel after the jury, witnesses, and parties were ready to proceed.  Not only did the request lack good cause, it also would have been an unreasonable delay in the judicial process.

People v Strickland, ___ Mich App ___ (No 298707, decided 7/28/11).

Ineffective Assistance of Counsel


Prejudice requirement

Generally, when a defendant is claiming ineffective assistance of counsel the defendant must show that his or her counsel’s performance fell below professional standard and that it is likely the result of the proceeding would have been different but for counsel’s error. There is a strong presumption that trial counsel’s actions were a matter of trial strategy. However, under United States v Cronic, 466 US 648; 104 S Ct 2039; 80 L Ed 2d 657 (1984), a defendant is denied the right to counsel where counsel completely fails to subject the prosecutor’s case to meaningful adversarial testing. In this case, defense counsel’s performance was so inadequate that defendant was effectively deprived of counsel. Although counsel took some action, it was not meaningful and did not truly test the prosecutor’s case. Note: the Supreme Court reversed and remanded to the Court of Appeals for a finding of actual prejudice under Strickland v. Washington, 104 S.Ct. 1052 (1984).

People v Gioglio, ___ Mich App ___ (No 293629, decided 4/5/11); rev’d, ___ Mich ___ (No 143136, decided 9/21/11).
Trial Strategy
A defendant must meet two requirements to prevail on an ineffective assistance of counsel claim. (1) Trial counsel’s performance must fall below an objective standard of reasonableness, and (2) the defendant must be prejudiced by counsel’s deficient performance. Defendant’s trial counsel failed to pursue the admission of cell phone records that would have undermined the credibility of the State’s witness. The Supreme Court concluded that failure to pursue these records was not sound trial strategy and satisfies the first requirement. Further, because the telephone records could have created a reasonable doubt about defendant’s guilt the Court of Appeals erred when it concluded there was no prejudice to defendant. Reversed and remanded for a new trial.

People v Armstrong, ___ Mich ___ (No 142762, decided 10/26/11).

Failure to advise of SORA consequences
Relying on Padilla v. Kentucky, 130 S.Ct. 1473 (2010), the Court of Appeals held that failure of defense counsel to advise his client that a guilty plea to child enticement required registration as a sex offender resulted in ineffective assistance of counsel. A defendant pleading guilty must be aware of the direct consequences of conviction. Since sex offender registration is a direct consequence, counsel’s failure to inform the defendant resulted in constitutionally defective representation. Since defendant Fonville would not have pled guilty had he known of the registration requirement, the Court reversed the plea-based conviction.

People v Fonville, 291 Mich App 363 (2011).
Right to Self Representation

Requires meaningful inquiry

A criminal defendant has a constitutional right of self-representation pursuant to the Sixth Amendment. Before a court can make a determination, there must be an inquiry into (1) whether defendant waived counsel unequivocally, (2) whether the defendant truly understands the significance and consequence associated with self-representation, and (3) whether self-representation would unduly inconvenience or burden the court. The trial court denied defendants request on the basis that he lacked proper legal ability without first making a meaningful inquiry into the other factors. The Court of Appeals held that this denial was a structural error that required remand for a new trial.  

People v Brooks, ___ Mich App ___ (No 298299, decided 8/16/11).

Overbreadth

Ordinance penalizing disruption does not unduly restrict free speech

Defendant was convicted of violating a Michigan State University ordinance prohibiting disrupting “the normal activity or molest[ing] the property of any person, firm, or agency while that person, firm, or agency is carrying out service, activity or agreement for or with the University.” The circuit court found the ordinance unconstitutionally overbroad and vacated defendant’s conviction. The Court of Appeals reversed, holding that the MSU ordinance was not unconstitutionally overbroad. The ordinance does not unduly restrict speech as the ordinance requires disruption which often involves more than expressive speech.

People v Rapp, ___ Mich App ___ (No 294630, No 295834, decided 5/10/11, approved for publication, 6/21/11).

