COGNITIVE SCIENCE AND

EFFECTIVE MEDIATION AND SETTLEMENT ADVOCACY
by

Barry Goldman

Arbitrator and Mediator

Most of us, even those who have been negotiating settlements for decades, do it more or less by the seat of our pants. In recent years, however, psychologists, economists and others have made significant progress toward a more rigorous and scientific understanding of human judgment and decision making. By studying what they have learned we can improve our own understanding of the negotiation process and become more effective dispute resolution practitioners.

I. Anchoring

Anchoring is our tendency to overweight certain ideas and to allow them to have undue influence over subsequent reasoning. 
The classic experiment involved a wheel of fortune and the number of African countries who are members of OPEC. Participants were asked to spin a wheel rigged to stop either at a low number or a high one. Then in what they thought was an unrelated task, they were asked to guess how many countries in Africa are members of the Organization of Petroleum Exporting Countries. The subjects who spun a high number guessed higher than the ones who spun a lower number. 
This and many other anchoring experiments suggest an answer to the age-old negotiator’s question: Should I or shouldn’t I make the first offer? Yes, you should.

II. Cognitive Load

Cognitive load is the amount of mental work it takes to perform a task. Loading up negotiations with demanding mental work reduces the likelihood of success. 
Participants in an experiment are randomly divided into two groups. One group is asked to remember a 7-digit number, the other to remember a 2-digit number. Then all participants are invited to select a snack — either a piece of chocolate cake or a bowl of fruit salad. The subjects who were trying to remember a 7-digit number — the ones with the greater cognitive load — took the cake. They simply didn’t have sufficient rational capacity left to remember to eat healthy food.

Cognitive load experiments suggest negotiators should avoid loading up the parties with mental work.

III. Cognitive Fluency

Cognitive fluency is summed up in the rule: What is easy to understand is true. Stocks with pronounceable ticker symbols perform better on their IPOs than stocks with unpronounceable or “disfluent” ticker symbols. Propositions printed in complex fonts or printed in poorly contrasting colors are less likely to be agreed to than the same propositions printed in clearer fonts or better contrasting colors. Lawyers with fluent names make partner more often and sooner than those with disfluent names.

So: Make proposals as clear and understandable as possible.
IV. Embodied Cognition

Embodied cognition is the idea that we don’t think with our brains alone. The body also has an important role in the judgment and decision making process.


Experimental subjects holding warm coffee cups are better disposed to interviewees than subjects holding cold coffee cups. Subjects holding heavy clipboards judge the conversational topic weightier than those with light clipboards. Candidates interviewed for medical school admission on sunny days are more likely to get in than candidates interviewed on cloudy days. Students cheat less on tests in brightly lit rooms than in dimly lit ones.

So: Make negotiation opponents comfortable. Keep them warm and feed them.

V. The Peak-End Rule

Human beings make hedonic judgments — judgments about pleasure and pain — according to a rule that blends how good or bad the experience was at its peak and how good or bad it was at the end.

Colonoscopy patients were divided randomly into two groups. One got the regular procedure; the other got the regular procedure plus an additional 30 seconds during which the device remained in place but was not moved around. When surveyed about how unpleasant the experience was and how willing they would be to have it repeated, the subjects in the condition with the additional 30 seconds of discomfort rated the experience less unfavorably and reported that they would be more willing to repeat it.

So: If you want your negotiation opponent to return and do business with you again, arrange for your side to make the final concession.
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