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FROM THE MICHIGAN SUPREME COURT
Lockridge and Advisory Guidelines
In People v Lockridge, 498 Mich 358 (2015), the Michigan Supreme Court concluded that the Michigan sentencing guidelines create a mandatory minimum term.  Therefore, judicial fact-finding in the scoring of the guidelines (but only the offense variables) violates the Sixth and Fourteenth Amendments of the United States Constitution.  The Court severed or struck down portions of MCL 769.34(2) and (3) to the extent they provided that a sentence must fall within the applicable guidelines range and the sentencing court may only depart above or below the range for substantial and compelling reasons.  The Court also provided a remedy of advisory guidelines to cure the constitutional error.

Preserved and Unpreserved Error Procedure:  The Crosby remand procedure identified in Lockridge applies to preserved as well as unpreserved constitutional error in the scoring of the sentencing guidelines.  A defendant is eligible for the remand procedure identified in Crosby if there is judicial fact-finding that changes the applicable range.  The defendant may opt out of the remand procedure as provided in Lockridge.   The trial judge must consider whether to grant resentencing without consideration of new information. At resentencing, the trial judge may consider new information to justify an increased sentence.   People v Stokes, ___ Mich App ___ (Docket No. 321303, 9/8/15)
Defendant properly preserved his Lockridge claim by filing a post-conviction motion to correct the sentence.  Defense counsel’s agreement to the scoring at sentencing did not constitute an admission since counsel was merely agreeing that the facts supported the scoring under a preponderance of the evidence standard.  Stokes, supra.
No Change in Range: Where there is judicial fact-finding in the scoring of the guidelines, even if the judicial fact-finding does not change the range, defendant is entitled to the Crosby hearing because “the trial court’s compulsory use of the guidelines was erroneous in light of Lockridge.”  People v Terrell, ___ Mich App ___ (Docket No. 321573, 9/29/15).
No Change in Range:  Judicial fact-finding that does not change the range does not entitle defendant to a Crosby remand as the Lockridge plain error test cannot be satisfied.  People v Jackson, ___ Mich App ___ (Docket No 322350, 10/13/15).  

Jury Verdict Supported Scoring:  In the Terrell case above, the Court of Appeals concluded that the jury verdict supported the assessment of ten points under OV 9 for multiple victims as the jury found defendant guilty of assaulting three police officers.  Terrell, supra.

Jury Verdict Supported Scoring:  Another panel of the Court of Appeals similarly concluded that the scoring of OV 3 (50 points for drunk driving causing death) and OV 9 (100 points for multiple deaths) was supported by the jury’s verdict of two counts second degree murder and two counts OUIL Causing Death. Because this placed the defendant in the highest offense severity level, defendant could not show a recommended range that was enhanced by improper judicial fact-finding  People v Bergman, ___ Mich App ___ (Docket No. 320975, 9/29/15).  
Trial Court Review of Departure for Reasonableness:  The Court of Appeals affirms the existing standard of review for sentencing guidelines scoring challenges after Lockridge (see People v Hardy, 494 Mich 430 (2013)).  With respect to unconstitutional judicial fact-finding in the scoring, the Court of Appeals also finds no plain error as the trial court departed above the recommended range and presumably was not influenced by the guidelines range. However, when reviewing the length of the sentence under the new “reasonableness” standard set forth in Lockridge, the Court of Appeals concludes that the old standard from People v Milbourn, 435 Mich 630, 651 (1990), applies. The sentence must be proportionate to the seriousness of the offense and the circumstances of the offender.  A short list of factors previously approved for consideration under Milbourn and now appropriate for review under a reasonableness test includes: (1) the seriousness of the offense, (2) factors not considered by the guidelines, (3) defendant’s misconduct while in custody, (4) expressions of remorse, (5) potential for rehabilitation, and (6) factors inadequately considered by the guidelines.  As noted in Milbourn, a sentence outside the recommended range that is not justified by factors not adequately reflected in the guidelines range will alert the appellate court to a possible violation of the principle of proportionality. 435 Mich at 659-660.  Even in cases where there are reasons not adequately reflected in the guidelines range, the appellate court must review the extent of the deviation.  Id.  As the trial court did not sentence using the appropriate standard, the Court of Appeals remands to the trial court for reconsideration of its sentence.  The reconsideration process must include an opportunity for the defendant to avoid resentencing.  People v Steanhouse, ___ Mich App ___ (Docket No. 318239, 10/22/15)  
Retroactivity:  Apparently every federal appellate court has held that the rule of Alleyne v United States is not retroactive. See Hughes v United States, 770 F3d 814 (CA 9, 2014); In re Mazzio, 756 F3d 487, 489-91 (CA 6, 2014); Owens v United States, 598 Fed Appx 736, 737 (CA 11, 2015) (collecting cases).
Scoring Errors After Lockridge:  In an order dated October 30, 2014, the Michigan Supreme Court granted mini oral argument on two questions:  “(1) whether a defendant can be afforded relief from an unpreserved meritorious challenge to the scoring of offense variables through a claim of ineffective assistance of counsel, see People v Francisco, 474 Mich 82, 89 n 8 (2006); and (2) the scope of relief, if any, to which a defendant is entitled when the defendant raises a meritorious challenge to the scoring of an offense variable, whether preserved or unpreserved, and the error changes the applicable guidelines range, whether the defendant’s sentence falls within the corrected range or not.  See id. at 89-90; see also People v Kimble, 470 Mich 305, 310 (2004).”  People v Douglas, ___ Mich ___ (Docket No. 150789, 10/30/15).
Habitual Offender Notice:  The Court granted mini oral argument to address whether the habitual offender notice was timely filed where defendant acknowledged receiving the felony complaint with the habitual offender notice in the district court , but notice was not timely served on defendant and his attorney in the circuit court. People v Muhammad, ___ Mich ___ (Docket No. 150119, 4/3/15) (prosecutor appeal).  Following oral argument, the Court vacated the opinion of the Court of Appeals (which found harmless error) and remanded for a determination of whether the trial court’s order dismissing the habitual offender notice was erroneous, noting that the prosecutor had conceded that it did not timely serve the notice under MCL 769.13.  The Supreme Court adds that the Court of Appeals should “determine whether the trial court erred by concluding that the proper remedy for the prosecutor’s statutory violation was dismissal of the habitual offender notice.”  People v Muhammad, ___ Mich ___ (Docket No. 150119, 10/30/15). 
OV 10 and Predatory Conduct:  The Supreme Court has granted mini oral argument to address whether 15 points may be scored for predatory conduct where (1) defendant acted as the getaway driver while the co-offender stood outside a market and ignored several possible robbery targets until he saw a lone woman wearing a visible necklace, and (2) whether this variable may be scored for the actions of the co-offender or must focus on the defendant’s conduct alone.  People v Gloster, ___ Mich ___ (Docket No. 151048, 10/30/15). 
FROM THE MICHIGAN LEGISLATURE
Firearm Definition: Effective July 1, 2015, the statutory definition of “firearm” now includes only those weapons that propel by explosive (not by gas or air).  According to the new version of MCL 8.3t, “the word ‘firearm,’ unless otherwise specifically defined in statute, includes any weapon which will, is designed to, or may readily be converted to expel a projectile by action of an explosive.”  The previous version of MCL 8.3t referred to “any weapon from which a dangerous projectile may be propelled by using explosives, gas or air as a means of propulsion, except any smooth bore rifle or handgun designed and manufactured exclusively for propelling BBs not exceeding .177 calibre by means of spring, gas or air.” 

Prostitution:  Soliciting an individual under 18 for Profit – a Class E felony with a maximum penalty of 5 years and/or $10,000, and a Tier I SORA offense.  2014 PA 326-328, amending MCL 750.449a and 750.451 (eff. 1-14-15).

Expungment: See handout at end of materials.
HYTA Statutory Amendments, effective 8-18-15: 
HYTA Statutory Amendments
AGE LIMITATION
  
Eligible if offense occurred after 14th birthday (if waived) and before 24th birthday, but prosecutor must consent between ages 21-23 years.
MCL 762.11 (1); MCL 762.15.

OFFENSE LIMITATION

Same as before. (precluded for LIFE maximum offense, major controlled substance offense, traffic offenses and most sex crimes.

AVAILABLE DISPOSITIONS
Two years prison, three years probation or one year jail.*



May also include up to one year probation AFTER prison or jail.



MCL 762.13(1)(a)(-(d).

*A prison sentence is not available for the following listed offenses:




Drug offense under MCL  333.7101 to 333.7545




Breaking and Entering Building




Home Invasion Third Degree




Financial Transaction Device (most violations)




CCW




Larceny




Larceny from the Person




Unlawfully Driving Away Automobile




Unarmed Robbery




Receiving and Concealing (only subsections 3 and 7 of MCL 750.535)

See MCL 762.13(2)

[Note, for misdemeanor offenses, the only available disposition is not more than two years of probation, MCL 762.13(3)).]

MANDATORY REVOCATION FOR

Conviction of or guilty plea to any of the following:



Willful Violation of SORA



Life Maximum Felony



Major Controlled Substance Offense



Assault with Dangerous Weapon; Assault with Intent GBH or Strangulation;

Assault with Intent Unarmed Robbery

Home Invasion (all)

Felon in Possession of Weapon; Carrying Weapon with Unlawful Intent; CCW; Unlawful Possession of Pistol by Licensee; Felony-Firearm

CSC 1st , 2nd, 3rd, 4th degree, except MCL 750.520d(1)(a) and 750.520e(1)(a)

Assault with Intent to Commit CSC (including conspiracies and attempts)

If Intent Is to Commit CSC 1st, 2nd, 3rd or 4th Degree, excluding violations of MCL 750.520d(1)(a) and 750.520e(1)(a) 

Carjacking

Unarmed robbery 

Crime “involving a firearm” (as firearm is defined in MCL 28.421) “whether or not the possession, use transportation or concealment of a firearm is an element of the crime.”  “Firearm” is defined under MCL 28.421(1)(b) as “any weapon which will, is designed to, or may readily be converted to expel a projectile by action of an explosive.”



MCL 762.12(2)&(3).

NEW DISCRETIONARY CONDITIONS

Court may require employment or continued education as part of HYTA.  MCL 762.11(4).
  

Court may include tether as condition of probation if offense occurred

  

on or after offender’s 21st birthday.  MCL 762.11(5)

NEW MICHIGAN APPELLATE DECISIONS

Consecutive Sentencing for Same Transaction Offenses: There is no authority for consecutive sentencing where defendant was convicted of four counts of first-degree CSC, but it did not appear that the four acts involving three different complainants and somewhat different time periods (although there were some overlap in time periods) arose out of the “same transaction.” The Court of Appeals also could not find that the two counts involving one complainant referred to “several distinct acts of penetration sufficient to constitute the same transaction.” The Court articulated a rule that “[f]or multiple penetrations to be considered as part of the same transaction, they must be part of a ‘continuous time sequence[,]’ not merely part of a continuous course of conduct.”  People v Bailey, __ Mich App __ (Docket No. 318479, 6/2/15).
Consecutive Sentences for Same Transaction Offenses:  In a similar case involving conviction of two counts of first-degree CSC, the Supreme Court found no support in the record for consecutive sentencing and remanded to the trial court for an explanation of why the two offenses arose from the same transaction or  resentencing.  In the unpublished Court of Appeals decision reversed by the Supreme Court, two judges believed the facts supposed a conclusion that the defendant abused “S: before she left for school and abused “T” sometime after “S” left for school, and therefore the events occurred “occurred during a continuous time sequences” and had a sufficient connective relationship to support a conclusion that they arose out of the “same transaction”.  In a dissenting opinion, Judge Shapiro disputed the factual conclusion that the events occurred on the same day and could find no basis for consecutive sentencing,  People c Cummings, ___ NW2d ___ (Docket No. 150116, 10/15/15), reversing unpublished opinion of Court of Appeals dated August 5, 2014 (Docket No. 312583).
COMPAS Update:  The MDOC has a pilot program in Kalamazoo that uses a new presentence report with COMPAS needs (but not risk) assessment in the report.
Risk Assessment Instruments:  For a good discussion of some of the inherent weaknesses of risk assessment instruments, see Belleau v Wall, ___ F Supp 3d ___ (ED Wisc, 9-21-15).
Parole Consideration via Mandamus:  Defendant-Petitioner was convicted of armed robbery and sentenced as an habitual offender in 1996. With disciplinary credits, he was eligible to be considered for parole in 2013, but the parole board refused to consider him because the sentencing judge had not granted written approval for parole as required for individuals sentenced as habitual offenders under the old system of disciplinary credits. See MCL 769.12(4)(a).  The defendant sued for a writ of mandamus.  The Court of Appeals agreed the parole board had a duty to consider the defendant for parole, noting the defendant had a right to a parole eligibility report and parole interview under MCL 791.234 and 791.235.  In this setting, and once the parole board’s consideration is complete and parole has been deemed proper for the individual, the board must obtain the sentencing judge’s approval before granting parole (rather than vice versa where the sentencing judge grants approval before preparation of the parole eligibility report and the parole interview).  Hayes v Parole Board, ___ Mich App ___ (Docket No. 321547, 10/20/15). 
Presumptive Parole:  HB 4138 passed the House on October 1, 2015, and is now in the Senate Government Operations Committee where it faces strong challenge from Attorney General Bill Schuette.
Juvenile Mandatory Life Without Parole:  On March 23, 2015, the United States Supreme Court agreed to hear a case that asks whether the case of Miller v Alabama, 132 S Ct 2455 (2012), adopted a new substantive rule that applies retroactively on collateral review. The Court further directed the parties to address whether the Court has jurisdiction to decide where the Louisiana Supreme Court correctly refused to give retroactive effect to Miller?  Montgomery v Louisiana, ___ S Ct ___ (Docket No. 14-280).
Juvenile Offenders and Jury Sentencing:  There is a Sixth Amendment right to jury trial to determine whether a juvenile offender should be sentenced to life without parole for first-degree murder.  The default sentence for a juvenile convicted of first-degree murder in Michigan is a term of years.  See MCL 769.25.  Additional fact finding to support a sentence of life without parole violates the Sixth Amendment if made by the judge alone, absent waiver by the defendant.  In order to enhance a sentence to life without parole for a juvenile offender, the jury must make findings based on the Miller factors and other relevant considerations under MCL 769.25(6), and must conclude that the juvenile’s crime reflects “irreparable corruption” beyond a reasonable doubt.  This hearing may occur in front of the original jury or the trial court may impanel a new jury.  People v Skinner, ___ Mich App __ (Docket No. 317892, 8/20/15) (Majority: Borrello and Hoekstra; Dissent:  Sawyer). 
SORA and Juvenile Offenders:  The Pennsylvania Supreme Court concludes that automatic lifetime registration of juvenile sex offenders violates the state and federal due process clauses because it creates an “irrebuttable presumption” of a high risk of recidivism that was not universally true for juveniles, because it infringes on the right of reputation protected by the Pennsylvania Constitution, and because there are alternative means to determine risk of recidivism for juvenile offenders.  In re JB, 107 A 3d 1 (2014).
SORA and Juvenile Offenders: Ionia Circuit Court likewise finds due process violation and cruel or unusual punishment for the mandatory lifetime registration of a juvenile offender.  People v Gostnell, Ionia Circuit Court No. 14-16041 FH, Opinion and Order Granting Defendant’s Constitutional Challenges to SORA dated July 17, 2015.
SORA and HYTA Offenders:  The Michigan Sex Offender Registration Act (SORA) “does not violate the Ex Post Facto Clause or amount to cruel or unusual punishment because it does not impose punishment[,]” and therefore the trial court erred when it found to the contrary as applied to a 19-year old offender who successfully completed HYTA for a charge of CSC second-degree involving a 12-year old girl.  People v Temelkoski, 307 Mich App 241; 859 NW2d 743 (2014).
SORA and Recapture Provision:  The recapture provision of MCL 28.723(1)(e), which requires registration of an individual previously convicted of a listed offense who did not have to register but who is convicted of a new felony offense on or after July 1, 2011, is not an unconstitutional ex post facto law as applied to an individual whose earlier conviction and sentence preceded the creation of Michigan’s SORA in 1995.  The recapture provision enhances the consequences of the new conviction, not the old one.  There is likewise no cruel or unusual punishment, despite the court’s acknowledgment that student safety zone laws impose affirmative restraints, resemble banishment and promote deterrence, because the laws are rationally connected to a nonpunitive purpose of protecting public safety and are not excessive.  In the same vein, in-person reporting requirements, while they impose affirmative restraints and arguably resemble conditions of probation and supervised release, are not punishment as they are rationally connected to ensuring public safety and are not excessive. People v Tucker, ___ Mich App ___ (Docket No. 322151, 10/15/15).
SORA and Romeo and Juliet: Age Difference:  When a defendant is even one day past the age differential set forth in MCL 28.728(14)(a)(ii) for removal from SORA for consensual sex in a Romeo and Juliet relationship (i.e., not more than four years older than the victim), the defendant is ineligible for removal.  Here, the defendant was four years and 23 days older than the victim, and thus was more than four years older than the victim.  Judges Donofrio and Boonstra constituted the majority, while Judge Gleicher wrote a dissent.  People v Costner, 309 Mich App 220; ___ NW2d ___ (2015). 

SORA and Strict Liability Offenses:  The defendant’s failure to register (i.e., failure to report within the quarter for a person subject to lifetime reporting) under MCL 28.729(2) is a strict liability crime and does not include an element of willfulness.  The Court notes that the term “willful” appears in other SORA statutes, but not in this subsection.  People v McFall, ___ Mich App ___ (Docket No. 318830, 3/5/15).
Lifetime Electronic Monitoring:  On March 30, 2015, the United States Supreme Court concluded that lifetime electronic monitoring is a search under the Fourth Amendment.  The Court remanded to the North Carolina Supreme Court to decide whether the monitoring was an unreasonable search.  Grady v North Carolina, 575 US ___; ___ S Ct __ (No. 14-593; 3/30/15).

Lifetime Electronic Monitoring:  In September, a federal district judge in Wisconsin ruled that lifetime monitoring is punishment and violates the Ex Post Facto Clause when applied to an offender whose crime was committed before enactment of the law.  The court also found a Fourth Amendment violation where monitoring was ordered for a 72 year old offender who had finished his sentence as well as post-sentence civil commitment, and the government had neither a warrant nor probable cause.  The court made clear, however, that lifetime monitoring could be imposed as part of a sentence for serious crimes and this would not violate the Fourth Amendment.  Belleau v Wall, ___ F Supp 3d ___ (ED Wisc, 2015) 
Lifetime Electronic Monitoring:  Mandatory lifetime monitoring is punishment, but it is not cruel or unusual punishment, it does not constitute an unreasonable search under the Fourth Amendment, and it does not violate the double jeopardy clause as the legislature intended both imprisonment and monitoring for certain sex crimes.  People v Hallak, ___ Mich App ___ (Docket No. 317863, 5/28/15).

Lifetime Electronic Monitoring:  Where the trial court failed to order mandatory lifetime monitoring at the time of sentencing, it may correct the sentence at any time through the resentencing process.  People v Comer, ___ Mich App ___ (Docket No. 318854, 10/8/15).  As lifetime monitoring is required by law, the sentence was invalid without it.  Id.  See also People v Harris, 224 Mich App 597; 569 NW2d 525 (1997) (trial court may correct invalid sentence at any time; trial court properly resentenced defendant when it learned of his true identity, prior record, escape status and the requirement of mandatory consecutive sentencing).
Defendant’s Military Record (Ineffective Assistance)

Unpublished:  Defense counsel may be ineffective in failing to verify the defendant’s honorable discharge from the Navy when the trial judge questioned the honorable discharge at sentencing and defense counsel responded: “Leave that out.”  On remand, the honorable discharge was documented and the trial judge concluded this fact might have made a difference in the sentence.  People v Clark, unpublished opinion per curiam of the Court of Appeals, issued March 24, 2015 (Docket No. 318697).
Restitution:  Restitution for a defendant’s “course of conduct” may not include uncharged conduct.  People v McKinley, 496 Mich 410; 852 NW2d 770 (2014), overruling People v Gahan, 456 Mich 264; 571 NW2d 503 (1997). 
Restitution:  Where defendant’s racketeering conviction included 18 named victims, the trial court erred in ordering restitution for an additional 20 unnamed victims, following McKinley. People v Raisbeck, ___ Mich App ___ (Docket No. 321722, 10/20/15).  
Restitution:  The McKinley rule precludes restitution for charged but dismissed offenses as well.  People v Corbin, ___ Mich App ___ (Docket No. 319122, 9/22/15).
Costs:  The amended version of MCL 7659.1k does not violate the separation of powers clause and does not violate equal  protection or due process rights.  Retroactive application also does not violate the Ex Post Facto Clause.  People v Konopka, 309 Mich App 345; 869 NW2d 651 (2015).
Unauthorized Fee:  The trial court had no statutory authority to assess a separate “probation enhancement fee” that was set at a flat rate of $100 and was designed to fund various probation costs that were not otherwise covered by statute. (Note, this was not the probation supervision fee.)  People v Juntikka, ___ Mich App ___ (Docket No. 318300, 4-21-15).

Unauthorized Fine (Not Part of Sentence Agreement):

Unpublished:  The Court of Appeals recently applied the rule of People v Morse, 480 Mich 1074 (2008), that a fine imposed as a condition of probation must be vacated where it was not an express term of the sentence agreement.  People v Cook, unpublished opinion per curiam of the Court of Appeals, issued October 22, 2015 (Docket No. 32206).
Jail Credit: A defendant who is convicted of racketeering in part based on conduct that led to two earlier convictions of false pretenses  is not entitled to jail credit for the 360 days she served in jail for the false pretenses convictions as the time spent in jail was for the earlier convictions and not as a result of the subsequent racketeering charge. People v Raisbeck, ___ Mich App ___ (Docket No. 321722, 10/20/15).
Drug Court and Departures from Sentencing Guidelines:  Where the prosecutor has not approved drug court placement in a situation that would constitute a departure from the sentencing guidelines range, the trial court may not admit the defendant into the drug court treatment program.  The Court finds that the prosecutor did not approve the defendant’s placement in the program despite the prosecutor’s signature on the referral form and failure to object at the first sentencing hearing where the prosecutor did object at the final sentencing hearing.   People v Baldes, ___ Mich App ___ (Docket No. 320460, 3/17/15).
MICHIGAN SENTENCING GUIDELINES
PREPARATION OF MULTIPLE SIRS: If multiple convictions may or must result in consecutive sentencing, the guidelines must be scored for each individual conviction.  MCL 771.14(2)(e). The Michigan Supreme Court remanded for resentencing (on the lesser offense only) in a case where the probation department did not prepare separate sentencing guidelines for defendant’s conviction of second-degree CSC where defendant was also convicted of first-degree CSC and there was authority for consecutive sentencing as the offenses arose out of the same transaction.  People v Alfaro, 497 Mich 1024; 863 NW2d 39 (2015).  
RESENTENCING WHEN RANGE CHANGES:  Impliedly confirming the well established rule, the Supreme Court remands for resentencing where the sentencing guidelines range went from 87 to 145 months to 84 to 140 months.  People v Clark, ___ Mich ___ (Docket No. 150202, 7/1/15).
PRV 7:  Where defendant had no concurrent felony convictions and no subsequent felony convictions, it was error to assess ten points under PRV 7.  People v Floyd Phillip Allen, ___ Mich App ___ (Docket No. 318560, 4/30/15).

PRV 7:  This variable may be scored 20 points despite the requirement of mandatory consecutive sentencing between a felony-firearm sentence and one sentence for assault with intent to do great bodily harm where defendant had additional contemporaneous felony convictions that required concurrent sentencing for assault with intent to do great bodily harm, resisting and obstructing and felon in possession of a weapon.  People v Terrell, ___ Mich App ___ (Docket No. 321573, 9/29/15).

OV 1:
Offense Variable 1 is a McGraw variable.  Where defendant’s act of holding a BB gun to the victim’s head occurred during the sentencing offense because unlawful imprisonment is a continuing offense, there was no error in the scoring.  People v Chelmicki, 305 Mich App 58; 850 NW2d 612 (2014). 
OV 1:
Where defendant and two accomplices threatened the minor boys with an electric circular saw that was placed at the throat of one boy and later turned on in the vicinity of another boy who was restrained by duct tape, the trial court properly scored 15 points under OV 1.  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).
OV 2:  The trial court properly scored 5 points for a cutting or stabbing weapon where defendant used a circular saw to instill fear and other co-defendant had a firearm which he displayed and yet another co-defendant had a hatchet and sheathed samurai sword.  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).
OV 3:  The trial court properly scored ten points where two minor boys went to the hospital after being held hostage and threatened.  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).
OV 4:  Ten points properly scored where one minor boy was in counseling for PTSD and was experiencing increased anger and memory problems, and another boy had consulted a therapist.  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).

OV 4:  Where the victim was described as “visibly shaken” by officers responding to the scene of a robbery, but there was no evidence in the record or through a victim impact statement regarding her psychological state, there was not a preponderance of the evidence to support a score of ten points for serious psychological injury.  People v McChester, ___Mich App ___ (Docket No. 318145, 5/5/15).

OV 5:  There was sufficient evidence to score this variable for serious psychological injury to the victim’s parents where (1) the trial testimony demonstrated the “traumatic nature” of the incident which involved the defendant, who was believed to be a friend of the victim, slashing the victim’s throat in the basement while the victim’s parents were home upstairs, (2) the trial court was able to observe the demeanor of the parents when they testified at trial, and (3) the victim testified that his parents were “deeply affected” by the incident and in the process of seeking professional help.   People v Steanhouse, ___ Mich App ___ (Docket No. 318329, 10/22/15).

OV 6:  The trial court’s finding of premeditation following the jury verdict of assault with intent to murder was not clearly erroneous and was supported by a preponderance of the evidence where defendant struck his friend in the head and slashed his throat while the friend was high in the basement, defendant waited for the friend to return to the basement before committing the assault, made no effort to help the victim after the assaulted, and the assault was apparently unprovoked as there had been no earlier altercation or argument.  People v Steanhouse, ___ Mich App ___ (Docket No. 318329, 10/22/15).
OV 7:  OV 7 is a McGraw variable.  The scoring of is limited to the facts of the sentencing offense and may not consider conduct that occurs before or after the sentencing offense.  The trial court erred in assessing 50 points for conduct that occurred before the sentencing offense although it involved on-going sexual abuse of the same victim by the defendant.   People v Thompson, ___ Mich App ___ (Docket No. 318128, 8/25/15).

OV 7:  Fifty points properly assessed for conduct designed to substantially increase the fear and anxiety where the victims were blindfolded and duct-taped, threatened with the sound of a running circular saw, and threatened that their toes and fingers would be severed, and some victims were struck with fists, a hatchet and a sheathed sword.  The Court of Appeals concludes the sound of a running circular saw was akin to the racking of a shotgun [as in People v Hardy, 494 Mich 430 (2013)].  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).
OV 8:  Where the minor victims were moved to the basement where egress was prevented, and there was also physical restraint and threats, the trial court properly scored 15 points.  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).


Unpublished:
Error to score OV 8 where defendant transported his own children by car, but the movement of the children was merely incidental to the crime of OWI second offense involving occupants under the age of 16.  People v Abrego, unpublished opinion per curiam of the Court of Appeals, issued June 11, 2015 (Docket No. 320973).
OV 10:  This variable was amended effective October 17, 2014, to add an undercover officer to the definition of victim for purposes of predatory conduct only:  “Predatory conduct means pre-offense conduct directed at a victim, or a law enforcement officer posing as a potential victim, for the primary purpose of victimization.”  2014 PA 350, amending MCL 777.40.

OV 10:  Fifteen points properly scored for predatory conduct where four young men lured a pizza delivery man to a dark and abandoned house where he was jumped and robbed.  People v Ackah-Essien, ___ Mich App ___ (Docket No. 317411, 6/4/15).
OV 10:  The trial court properly found abuse of authority status where defendant was an adult and parent and the victims were all juveniles.  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).

Unpublished:  OV 10 considers only the offender’s conduct and not that of co-defendants; error to score where only pre-offense conduct by this defendant was run of the mill planning.   People v Cotto, unpublished opinion per curiam of the Court of Appeals, issued October 13 2015.
OV 12:  The trial court erred in scoring this variable where defendant was convicted of all charged crimes and there were no other acts, but the error was harmless as it did not change the range.  People v Bosca, ___ Mich App ___ (Docket No. 317633, 3/26/15).
OV 13:  The Supreme Court reverses a decision of the Court of Appeals that affirmed the assessment of points under both OV 13 and OV 12 for the same acts of resisting an officer.  The Court of Appeals erroneously concluded that the acts were related to membership in an organized criminal group or gang-related.  The Court of Appeals had initially concluded that there was an organized criminal group because there was a group of offenders who preplanned the robbery, and the defendant’s subsequent act of resisting the police was “related” to membership in an organized criminal group because defendant was in the home with other members of the group when the police were searching for the armed robbers.  People v Marshall, ___ Mich ___ ; 861 NW2d 47 (2015).
OV 13:  The Supreme Court makes clear that OV 13 cannot be based on out-of-state charges or accusations without a preponderance of the evidence that the crimes occurred, that defendant committed them, that they were classified as “crimes against a person” and they occurred within five years of the sentencing offense.  People v Butler, ___ Mich ___; 865 NW2d 29 (2015).
OV 14:  Ten points properly scored for leadership where defendant was the first to suggest the idea of a robbery, he spoke of previous home delivery robberies he had committed, he persuaded a reluctant co-defendant to participate, he selected the pizza restaurant, directed a female friend to place the order, initiated the robbery via verbal signal and  then held a BB gun to the victim’s face.  People v Ackah-Essien, ___ Mich App ___ (Docket No. 317411, 6-4-15)
OV 15:  For crimes committed on or after March 19, 2014, there is a new 50-point assessment for individuals who come into Michigan from another state or country and have in their possession a Schedule 1 or 2 drug with the intent to deliver it in Michigan.  This statute would appear to include Michigan residents who return to the state with the drugs with intent to deliver.  2013 PA 203, amending MCL 777.45.
OV 17:  OV 17 is a McGraw variable.  Where the operation of the vehicle occurred after completion of the larceny from a person, and larceny from a person was the sentencing offense, the trial court erred in assessing 5 points under OV 17.  People v Siders, ___ Mich ___; 861 NW2d 43 (2015).
OV 19:
Unpublished:  Defendant’s failure to cooperate with the presentence investigator cannot be scored under OV 19 as defendant has a right to remain silent at this stage.  People v Thompson, unpublished opinion per curiam of the Court of Appeals, issued January 15, 2015 (Docket No. 318694).

Unpublished:  Defendant’s failure to register as a sex offender does not constitute interference with the administration of justice.  People v Welch, unpublished opinion per curiam of the Court of Appeals, issued August 14, 2014 (Docket No. 315782, 316029).

Unpublished:  Error to score ten points where defendants’ car slowly came to a stop after police activated their sirens. People v Gutierrez, unpublished opinion per curiam of the Court of Appeals, issued September 16, 2014 (Docket No. 315057). 
EXPUNGEMENT STATUTE BROADENED

 JANUARY 2015
Effective January 12, 2015, the Legislature broadened the list of those who may petition for expungement, but it also narrowed the list of eligible offenses. Writing on top of a statute that was amended previously in 2011, the Legislature has now created a set of rules that appear complicated at first glance.  In reality, the rules are not especially difficult and the changes are mostly positive.

For many years, adult offenders could petition to set aside a single conviction under MCL 780.621 et seq.  The rules were straightforward and the list of ineligible offenses was short.  Those convicted of life offenses (and attempted life offenses), certain sex crimes (and attempted sex crimes), and traffic violations were ineligible for relief.  An otherwise eligible applicant had to wait five years after the sentence was imposed, or five years after completion of any term of imprisonment, to file the application. The law was clear that those individuals who had multiple convictions on their record could not apply, and only one conviction could be expunged.

In 2011, the Legislature revised the law to broaden the list of eligible offenders and at the same time narrow the list of eligible offenses.   The 2011 amendments permitted expungement of one eligible offense even if the individual had two additional “minor offenses” on their record.   “Minor offense” was defined as a misdemeanor or ordinance violation with a maximum penalty no greater than 90 days, a maximum fine of no more than $1,000, and a crime that was committed not later than the age of 21.  MCL 780.621(1)(c).  The legislature also expanded the list of ineligible offenses to include child sexually abusive activity, using the Internet or computer to commit a crime, and attempts to commit these offenses.  2011 PA 64, effective June 23, 2011.

In late 2014, the Legislature once again amended the statute, this time to protect human trafficking victims who were convicted of forced prostitution.  The applicant may petition to expunge more than one prostitution conviction (referring only to those convictions under MCL 750.448, 449 and 450) if the applicant can prove by a preponderance of the evidence that each offense was committed as a “direct result of his or her being a victim of human trafficking.”  2014 PA 335, effective January 14, 2015.  Human trafficking refers to the trade in humans for labor, services or body parts, including forced prostitution. See MCL 750.462a to 462h.   The applicant seeking to expunge one or more prostitution convictions need not wait five years to file the application, and there is no limit on the number of prostitution convictions that may be expunged.  See MCL 780.621(4) and (7) (previously subsections 3 and 5 of the statute). 

In late 2014 as well, the Legislature further modified the statute to broaden the list of eligible offenders and at the same time narrow the list of eligible offenses.  The Legislature also modified the timing requirements for the petition and created a three-year window period during which re-application could not occur. 

With 2014 PA 463, effective January 12, 2015, the Legislature expanded the list of eligible offenders to those who have two misdemeanor convictions and one felony conviction on their record.  In this setting, the individual may now petition to expunge the felony conviction for an offense-eligible crime.  If the individual has two prior misdemeanor convictions and no felony convictions of record, that person may petition to expunge both misdemeanor convictions (eligible crimes only).  The Legislature also narrowed the list of eligible offenses by precluding expungement of some child abuse convictions and also fourth-degree criminal sexual conduct.
At the same time, the Legislature modified the timing rules to require a five-year wait following completion of probation or parole (previously there was a five-year wait from the date of sentencing if the individual was placed on probation without incarceration, and a five-year wait from the date of release from prison).  The Legislature also added a restriction that precludes a second or repeated petition within three years following denial of an earlier petition (unless the trial judge expressly allows this).

In sum, the Legislature expanded the scope of eligible offenders while at the same time narrowing the list of eligible offenses.  The Legislature also lengthened the waiting period for those placed on probation or parole, and generally precluded re-application within three years of an earlier denied petition.

The expungement statutes are found at MCL 780.621 through 780.624.  The primary statute is MCL 780.621, and each subsection of this newly revised statute – including the rules for CSC fourth-degree convictions both before and after January 12, 2015 - is discussed below:

MCL 780.621 Now Provides:
(1)(a) If an individual is convicted of not more than 1 felony conviction and two misdemeanor convictions, s/he may petition to expunge one eligible felony conviction.

(1)(b) If an individual is convicted of no felonies and not more than 2 misdemeanors convictions, s/he may petition to expunge 1 or 2 eligible misdemeanors convictions.

(1)(c) If the individual is convicted of CSC fourth-degree before January 12, 2015, s/he may petition to expunge this conviction if individual has no other convictions beyond two minor offenses (minor offense being defined as committed while not older than 21, maximum penalty not to exceed 90 days, maximum fine not more than $1,000).  There is no relief for a CSC fourth degree conviction entered after 1-12-15.

(2) The definition of “misdemeanor conviction” now includes convictions deferred or dismissed under certain liquor code provisions, drug court diversions, veterans court diversions, HYTA, 7411, domestic violence diversion, parental kidnapping diversion and certain health care violations. “Misdemeanor conviction” also includes violation of federal law, tribal law, the law of another state, ordinance violations, etc.  Note:  The definition of misdemeanor is relevant when determining the number of prior convictions for eligibility purposes. 

(3) The list of ineligible offenses now includes:  Child abuse second degree and attempts; child abuse second degree in the presence of another child and attempts; CSC fourth degree and attempts (but only for convictions occurring after 1-12-15); all traffic offenses including OWI; felony domestic violence convictions if the individual has a prior misdemeanor domestic violence conviction; human trafficking convictions; anti-terrorism convictions; and the previously existing ineligible offenses  of child sexually abusive activity and attempts; using the Internet or a computer to commit a crime and attempts; CSC first-, second- and third-degree and attempts;  assault with intent to commit criminal sexual penetration or contact and attempts; and offenses for which the maximum punishment is life imprisonment and attempts to commit those offenses .

(4)  Rules for forced prostitution as a result of human trafficking carried over from 2014 PA 335.

(5)  All applications/petitions except those under the human trafficking provisions must be filed five years or more after a) imposition of sentence, b) completion of probation, c) discharge from parole, or d) completion of term of imprisonment, whichever is later.

(6)  If the application is denied, it cannot be refiled for at least three years unless the court specifies an earlier date.

(7) Human trafficking provisions carried over from 2014 PA 335.

� The Legislature also modified MCL 780.624, which previously provided that “A person may have only 1 conviction set aside under this act.”  The statute now reads: “Except as provided in subsection 1 [MCL 780.621], a person may have only 1 conviction set aside under this act.”
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