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PRETRIAL PROCEDURE
Competence to Stand Trial

Charges improperly dismissed

Two months after defendant was declared incompetent to stand trial, the trial court dismissed the charges. An expert had testified at the initial competency hearing that defendant could likely be rendered competent within the 15-month statutory period. Following that hearing, defendant sat in the jail for two months awaiting placement in an appropriate facility. After being informed that it would be six to eight more weeks before a bed would become available, the trial court dismissed the charges finding that defendant would not be restored to competence within the allotted 15 months. This was error for two reasons: the court failed to hold a full hearing on the issue and dismissal is not authorized under the statute until the full 15 months has elapsed.


People v. Davis, ___ Mich App ___ (No. 319436, decided 4/21/15)   
Blood Testing

No defense right to retesting

The trial court has no discretion in an OWI case to order the state police to retest a blood sample that they have already tested unless the defendant can show suppression of evidence, intentional misconduct, or bad faith. The trial court erred in granting defendant’s pre-trial motion to order the MSP to retest the same sample. 
People v. Green, ___ Mich App ___ (No. 321823, decided 2/26/15, publication ordered 4/14/15) 
Failure to Properly Swear In the Jury

Reversal not required
After the jury was selected, the clerk swore in the jury using the oath given to prospective jurors before voir dire. Although this was error, it was unpreserved. The majority rejected Court of Appeals precedent classifying this error as “structural” and upheld defendant’s conviction. The failure to give the correct oath “in this case did not seriously affect the fairness, integrity, or public reputation of the judicial proceedings finding that the error was not a manifest injustice.”


People v. Cain, 498 Mich 108 (2015)

TRIAL PROCEDURE

Judicial Impartiality


Violated by judge’s questions

The trial court “pierced the veil of judicial impartiality” by its questioning of the defendant’s expert witness. Despite defense counsel’s objections, the court questioned the expert in a way that demonstrated a bias toward the defense. The unanimous court reversed and announced a new standard for reviewing claims of judicial partiality: the court’s conduct violates the constitutional guarantee of a fair trial when, considering the totality of the circumstances, it is reasonably likely that the conduct improperly influenced the jury by creating the appearance of advocacy or partiality against a party. 


People v. Stevens, 498 Mich 162 (2015)
Jury Instructions
Statutory prohibition on necessarily included offense

The prohibition in the reckless driving causing death statute, MCL 257.626, on instructing the jury on the lesser included offense of moving violation causing death, MCL 257.601d, is not unconstitutional. Although it is a necessarily lesser included offense, the Legislature has the right to prohibit the instruction. The statute does not violate separation of powers because the Legislature has the right to control substantive law and “[d]etermining what charges a jury may consider . . . concerns a matter of substantive law.” Reverses People v. Jones, 302 Mich App 434 (2013). 
People v. Jones, 497 Mich 155 (2014)
Second-degree child abuse is a necessarily included offense of first-degree child abuse
The trial court abused its discretion in a first-degree child abuse when it refused to give defendant’s requested instruction on second-degree child abuse. When an offense is divided into degrees, jury may find the defendant guilty of a degree of that offense inferior to the charged offense. MCL 768.32(1). The Court also finds that second-degree child abuse is a necessarily included offense of first-degree child abuse. The error was harmless because defendant failed to demonstrate that it was more probable than not that a properly instructed jury would have found defendant guilty of the lesser offense.




People v. Burks, 308 Mich App 256 (2014)
Negligence not an element of moving violation causing serious bodily impairment 
The trial court erred in agreeing to give defendant’s proposed instruction that would require the jury to find defendant negligent in the operation of his vehicle in order to find him guilty of moving violation causing serious bodily injury. The offense is strict liability requiring only a finding that defendant committed a moving violation and in doing so, caused a serious bodily impairment to another.  


People v. Pace, ___ Mich App ___ (No. 322808, decided 6/4/15)

Second and third-degree home invasion

The trial court did not err in instructing the jury on third-degree home invasion as a lesser offense of second-degree home invasion. Because second-degree home invasion was charged with larceny as its predicate offense, third degree home invasion was a necessarily included offense. Not only was there sufficient evidence to support the instruction, defense counsel requested that it be given.
People v. Jackson, ___ Mich App ___ (No.322350, decided 10/13/15)
Jury Misconduct

Unauthorized reenactment 

After the verdict was read, one of defendant’s jurors admitted that he had reenacted the crime at home before the deliberations were complete. He did not disclose his actions to the other jurors. The trial court did not abuse its discretion in denying defendant’s motion for new trial. The juror’s private experiment was based on his own memory of the evidence and was not an extraneous influence on the jury.

People v. Stokes, ___ Mich App ___ (No. 321303, decided 9/8/15)
Appointment of Interpreter


Trial court’s affirmative duty to determine English proficiency
The trial court did not abuse its discretion in granting a motion for new trial. Defendant spoke primarily Spanish with limited English proficiency. Defense counsel advised the court before trial that he did not want an interpreter for the defendant as counsel was afraid that it might prejudice the jury against defendant as a non-English speaker. Without questioning defendant or obtaining a waiver directly from him, the trial court agreed to let defendant proceed to trial without an interpreter. Subsequently the trial court granted a new trial based on its own failure to have defendant personally waive his right to an interpreter. The Court of Appeals affirmed. The trial court violated MCL 775.19a by not conducting the personal inquiry of defendant and failing to provide an interpreter where it was clear defendant had a limited understanding of English. The error was prejudicial in that it effectively prevented defendant from being present at trial.

People v. Gonzales-Raymundo, 308 Mich App 175 (2014)
EVIDENCE

MRE 401


Intoxication of victim irrelevant

The trial court did not abuse its discretion in prohibiting defendant from introducing evidence that the decedent, the driver of the truck struck by defendant, had alcohol and marijuana in his system. Although such evidence may be relevant to show that the victim was the cause of the accident, the evidence here “clearly established” that defendant was the sole cause by crossing the center line and striking the decedent’s truck. There was no evidence showing that the behavior of the victim contributed in any way.

People v. Bergman, ___ Mich App ___ (No320975, decided 9/29/15). 
MRE 404(b)

Similar prior admissible to show identity but notice requirement violated
Defendant’s prior home invasion conviction was admissible under MRE 404(b)(1) at defendant’s trial for another home invasion. Even though there was some prejudice to defendant because the prior was for the same type of offense, it was not substantially more prejudicial than probative. Because “both home invasions shared particularized common features,” the prior was probative of defendant’s identity as the perpetrator. But the prosecutor’s failure to file any notice of intent to introduce the prior was plain error as a clear violation of MRE 404(b)(2).  Unsurprisingly, the Court finds the error harmless. NOTE: The Supreme Court, in lieu of granting leave to appeal, reversed the latter holding of the Court of Appeals “discussing the admissibility of prior act evidence under MRE 404(b)(1) and the prosecution's alleged failure to comply with MRE 404(b)(2).” The Court agreed that any error was harmless.
People v. Johnson, 309 Mich App 22 (2015); rev’d in part, aff’d in part, 497 Mich 1042 (2015)

No res gestae exception
At defendant’s trial on charges of CSC with a minor, the complainant’s aunt testified that the defendant had previously had sexually touched both the aunt and another woman. The trial court denied defendant’s motion for mistrial finding that the testimony was not within MRE 404(b) because it was not evidence of prior sexual misconduct with a minor (the aunt was above the age of consent at the time of her relationship with defendant). The Court of Appeals held that the evidence was within 404(b) but it was admissible as part of the res gestae exception. The Supreme Court agreed that this evidence was governed by 404(b) but held that there is no res gestae exception to that rule. The Court nevertheless affirmed defendant’s convictions. The evidence would have been properly admitted if the court had used a 404(b) analysis. For the same reasons, and because defendant failed to show any “arguments would have been availing, or would have affected the scope of testimony ultimately presented to the jury”, the failure of the prosecutor to give notice of the testimony was also harmless error. 

People v. Jackson, 498 Mich 246 (2015)


Prior acts admissible to show malice
Defendant was charged with second-degree murder among other offense for causing a fatal crash while under the influence of muscle relaxants, oxycodone, and amphetamine. The trial court did not abuse its discretion in admitting evidence of seven prior incidents in which defendant drove erratically, was passed out in her vehicle, or struck another vehicle while impaired or under the influence of prescription substances, or was in possession of pills, such as Vicodin or Soma. These prior acts were relevant to the issue of malice as they tended to show that defendant was aware of the danger to human life if she drove with these drugs in her system.
People v. Bergman, ___ Mich App ___ (No320975, decided 9/29/15).
MRE 702


Cadaver dog evidence

The trial court did not abuse its discretion in admitting evidence that a trained cadaver dog had detected human decomposition in a missing infant’s car seat. The trial court held an evidentiary hearing and found the evidence sufficiently reliable. The Court of Appeals inexplicably applied the no longer viable Davis/Frye rule in affirming.  

People v. Lane, 308 Mich App 38 (2014)
MCL 768.27a


Evidence erroneously suppressed

The trial court erred in granting defendant’s pretrial motion to suppress evidence of a prior sexual touching of his minor daughter where defendant was charged with sexual penetration of his other daughter. The evidence was properly admissible under MCL 768.27a. According to the Court, evidence is admissible under the statute if it is relevant, it is a listed offense under MCL 768.27a, and its probative value is not substantially outweighed by its prejudicial impact (MRE 403). Here the evidence was relevant to show propensity as the statute “mandates the admission of propensity evidence.” The prior act was a listed offense because it involved the sexual touching of a minor. Finally, its probative value was not substantially outweighed by the prejudice. The trial court’s finding that the evidence was inadmissible under MRE 403 because it was dissimilar from the charged offense was an abuse of discretion. Dissimilarity of the prior act and the charged offense “does not matter” under a 403 analysis. NOTE: The Supreme Court ordered briefing and oral argument on “whether the Eaton Circuit Court abused its discretion in denying the admission of testimony offered under MCL 768.27a and whether the Court of Appeals properly applied People v. Watkins, 491 Mich. 450, 818 N.W.2d 296 (2012), in reversing the circuit court.” ___ Mich ___ (No. 151899, order issued 10/9/15).
People v. Uribe, ___ Mich App ___ (No. 321012, decided 5/12/15)      

Psychotherapist-Patient Privilege

Waived where statements contain reasonably credible threats of violence 

Defendant’s statements made during a telephone call to a mental health crisis line were generally privileged under the psychotherapist-patient privilege. Although the person to whom defendant made the statements was a limited license social worker with a bachelor’s degree, he was supervised by a fully licensed social worker. Both social workers were also employed by a mental health agency. The language of MCL 333.18513 grants the speaker, in this case defendant, a privilege in this situation. However, the privilege was waived as the statements contained explicit threats to defendant’s ex-girlfriend, the police, and even the social worker and his wife and children. MCL 330.1946 provides that if a person makes a statement to a mental health professional that contains a threat of physical violence that the person can reasonably carry out in the foreseeable future, the mental health professional is required to report the threat to the potential victim or the police. The Court goes a step further and holds that the mandatory reporting requirement (which was triggered in this case) also effectively results in a waiver of the privilege.
People v. Carrier, 309 Mich App 92 (2015)

PLEA PROCEDURE
Plea Bargains

Plea improperly vacated by trial court

Defendant, charged with CSC 1, pled guilty to CSC 2 pursuant to a plea bargain. In exchange for the plea, the prosecutor agreed “to dismiss the original charge of first-degree CSC and . . . not bring any other charges regarding sexual contact or penetration with [the complainant] that grows out of this same investigation that occurred during the period of 1996 through 2000.” After the plea but before sentencing, the prosecutor moved to vacate the plea in light of new allegations by the complainant regarding fellatio with defendant that allegedly occurred sometime between 1996 and 2000. The trial court granted the prosecutor’s motion and defendant was subsequently convicted at a bench trial of CSC 1. The Court of Appeals reversed. MCR 6.310(E) permits the trial court to vacate a plea on the prosecutor’s motion only when the defendant does not comply with the terms of the bargain. Because defendant did not violate the explicit terms of the agreement, the trial court abused its discretion in vacating the plea based on “mutual mistake.”
People v. Alvarez Martinez, 307 Mich App 641 (2014)
Advice of Rights


Not substantial compliance

Defendant entered a pela of guilty in district court to a charge of domestic violence. Before appearing in court, defendant signed a “pretrial conference summary” that detailed his plea and contained a list of rights he was waiving. During the plea procedure, the district court merely asked defendant if he was giving up his constitutional rights to a trial by a judge or jury. This was insufficient. Both the constitution and the court rules require that the court personally advise the defendant of more than just his right to a jury trial. The omitted rights, particularly the right to remain silent at trial and the right to compulsory process, resulted in a defective plea which entitles defendant to withdraw his plea. The district court abused its discretion in denying defendant’s timely motion to withdraw the plea. 
People v. Al-Shara, ___ Mich App ___ (No. 320209, decided 8/18/15).

POST-CONVICTION REMEDIES
Post-Conviction DNA Testing


Materiality
The prosecutor at trial presented evidence that defendant’s type O blood was not consistent any of the bloodstains found at the scene of the homicide. The court denied defendant’s post-conviction motion for DNA testing, finding that because biological evidence (the ABO exclusion) was presented to the jury, a potential DNA exclusion would not be material to defendant’s identity as the perpetrator. The Court of Appeals reversed and ordered DNA testing. DNA typing is much more sophisticated than ABO typing. A result could show not only that defendant’s biological material was not found at the scene but also that the blood found belonged to a particular person other than defendant or the victim. This evidence would certainly be “material to defendant's identity as the perpetrator, where the DNA testing could point to another specific individual as the perpetrator.”


People v. Poole, ___ Mich App ___ (No. 315982, decided 7/7/15) 


CRIMES
Carrying a Concealed Weapon


Inoperability not a defense

The prosecutor charged defendant with CCW for possessing a handgun that lacked a firing pin. The trial court agreed with defendant that the gun was inoperable and granted his motion to dismiss the charge. The Court of Appeals reversed. The fact that the weapon is currently inoperable is no longer a defense. The Court adopted the definition of firearm in People v. Peals, 476 Mich 636 (2006):  the weapon (must) be of a type that is designed or intended to propel a dangerous projectile.

People v. Humphrey, ___ Mich App ___ (No. 320353, decided 9/15/15)  
Carrying a Weapon with Unlawful Intent


Possession of a BB gun not sufficient 
Defendant and others robbed a pizza delivery person using a BB gun. He was subsequently convicted of a number of offenses including carrying a weapon with unlawful intent. The Court of Appeals vacated that conviction. The statute, MCL 750.226 requires that defendant be armed with a firearm or “any other dangerous or deadly weapon.” The Court held that a BB gun is not within the statutory definition.
People v. Ackah-Essien, ___ Mich App ___ No. 317411, decided 6/4/15)

Conspiracy to Commit a Legal Act in an Illegal Manner
Signing medical marijuana certifications absent a bona fide physician-patient relationship not a criminal act 

Defendant, a physician, was charged with conspiracy to commit a legal act in an illegal manner, MCL 750.157a, based on allegations that she and an accomplice “sold” medical marijuana physician certifications. Defendant did not examine or even see the alleged patients. Instead, she simply signed certifications prepared by her non-physician associate which he then sold for $250. This conduct did not constitute the charged form of conspiracy. While defendants indeed conspired to commit a legal act-providing medical marijuana certifications-they did not do so in an illegal manner. The MMMA does not criminally penalize the act of providing certifications without a bona fide physician-patient relationship. The court points out that defendant might have been chargeable with conspiracy to commit an illegal act such as conspiracy to obtain money by false pretenses.

People v. Butler-Jackson, 307 Mich App 667 (2014)  
Criminal Sexual Conduct

Statute of limitations

Defendant argued that his CSC conviction based on an event that took place 32 years before he was charged was barred by the statute of limitations. At the time of the offense, MCL 767.24(1) required that the information be filed within six years of the date of the offense. Defendant loses here because of the statutory language that tolls the statute during a period defendant does “not usually and publicly reside within this state.” Defendant left the state of Michigan in June 1982 (six months after the offense) and moved to Indiana where he committed another sexual assault and was sentenced to 90 years in prison. The statute did not begin to run again until Michigan brought defendant back to the state pursuant to the IAD in 2013.

People v. Blackmer, 309 Mich App 199 (2015)  
CSC2

Touching for a sexual purpose

Defendant, a medical doctor, was convicted of CSC2 for “cupping” the breast of a 12-year-old female patient while he was checking her throat with a tongue depressor. Defendant argued that the evidence was insufficient to establish that the touching of the breast was for a sexual purpose. The Court of Appeals disagreed. A medical expert testified that there was no medical reason to touch a patient’s breast while examining her throat. This testimony was sufficient to establish a sexual purpose. 

People v. Hallak, ___ Mich App ___ (No. 317683, decided 5/28/15)
Medical Marijuana Act


§4 Immunity

Immunity under §4 of the MMMA is a legal question that must be decided by the judge before trial. In order to get immunity, a defendant must prove (1) possession of a valid registry identification card,

(2) compliance with the requisite volume limitations of § 4(a) and § 4(b),

(3) that any marijuana and plants were stored in an enclosed, locked facility, and (4) defendant was engaged in the medical use of marijuana. Proof on the first two requirements raises a presumption for both a caregiver and a patient that the patient was engaged in the medical use of marijuana. A defendant may claim immunity for each separate offense. The prosecutor must be given the opportunity to rebut immunity but the court must consider immunity on a “charge-by-charge basis” unless the prosecutor can show a “nexus exists between the non-MMMA-compliant conduct and the otherwise MMMA-compliant conduct.” The trial courts and the COA erred by concluding that the defendants should have known which conditions their patients suffered from, the amount of marijuana each patient needed, and the identities of their physicians.


People v. Hartwick and Tuttle, 498 Mich 192 (2015)


§8 affirmative defense

To raise an affirmative defense under §8 of the MMMA, a defendant must show (1) a bona fide doctor patient relationship in which the doctor has conducted a full exam and determined that the patient has a debilitating condition and will likely benefit from marijuana, (2) the defendant had no more marijuana than necessary to treat the condition, and (3) the use or transfer of marijuana was for a medical purpose. The defendant must show each of these requirements by a preponderance of the evidence. Possession of a valid MMMA registration card does not alone satisfy the burden. The trial court and Court of Appeals did not err in denying these defendants the opportunity to present a §8 defense. Hartwick failed to provide evidence of a bona fide physician-patient relationship for himself, as a patient, and his connected patients, and Tuttle failed to provide evidence of the actual amount of marijuana needed to treat his patients.


 People v. Hartwick and Tuttle, 498 Mich 192 (2015)
OWI

Personal electric scooter

A personal electric scooter used by a disabled man in lieu of a wheelchair is a vehicle for purposes of the Motor Vehicle Code. Defendant’s act of driving his scooter in the curb lane of a public road while intoxicated (and with a can of beer in his hand) can be the basis of an OWI charge. 

People v. Lyon, ___ Mich App ___ (No. 319242, decided 5/19/15)
Prison Escape

Escape as a parole violation
Defendant violated parole and, as a result of that violation, was continued on parole and placed in a secure facility run by the Department of Corrections as a new condition of parole. Defendant escaped from that facility and was charged with prison escape. The trial court dismissed the escape charge pursuant to MCL 750.193(3) which provides that a person cannot be charged with prison escape for violating a condition of parole. The Court of Appeals reversed and interpreted the statute to only prohibit an escape charge based solely on a parole violation. If, as in this case, the prosecutor can establish the elements of prison escape without relying on the fact that the escape was also a parole violation, a prison escape charge is appropriate.

People v. McKerchie, ___ Mich App ___ (No. 321073, decided 7/28/15)

Racketeering

Pattern of criminal activity 

The Court upheld defendant’s racketeering conviction based on two prior convictions for false pretenses and evidence that she had defrauded nine more victims in identical mortgage modification scams. The prosecutor showed a pattern of criminal activity within the past ten years. There is no requirement that the prosecutor show that the crimes were committed on separate dates. The Court also rejected defendant’s argument that the prosecutor failed to prove a pattern of felonies as required by the statute. Even though each of defendant’s alleged acts of false pretenses fell below the $1,000 felony threshold, the statute permits the prosecutor to aggregate the separate incidents to meet the felony threshold. Here the prosecutor properly aggregated 18 separate acts into five felony violations.

People v. Raisbeck, ___ Mich App ___ (No. 321722, decided 10/21/15)

Resisting and Obstructing

Reserve officer

Defendant allegedly refused the command of a reserve police officer which resulted in a charge of resisting and obstructing a police officer. The trial court dismissed the charge and the Court of Appeals affirmed. The R&O statute criminalizes resisting or obstructing a detailed list of people including university officers, emergency responders, firefighters and “police officer[s] of the state or a political subdivision of the state.” The Court held that the Legislature’s decision to not include reserve officers in this detailed list led to a conclusion that the law was not intended to apply in these cases. 
People v. Feeley, ___ Mich App ___ (No. 325802, decided 9/15/15)
CONSTITUTIONAL ISSUES

Due Process


Prosecutor’s failure to correct false testimony

A paid informant/witness testified at trial that he was not paid anything for his cooperation in this case. The prosecutor failed to correct this testimony even though the prosecutor was present at a pretrial hearing where an FBI Special Agent testified that the informant was paid for his cooperation in the case against defendant. This was a violation of defendant’s due process right to have the jury informed of all incentives underlying the testimony of the witnesses against him. The majority ordered a reversal of defendant’s felony murder and armed robbery convictions because this particular witness was critical to the prosecutor’s case and because there was very little other evidence connecting defendant to the offense. 


People v. Smith, 498 Mich 466 (2015)
Notice of charges

Defendant was not denied his due process right to notice or to present a defense where the information did not specify exact dates of the charged offenses. The minor complainants in this CSC case alleged that abuse took place over a number of years. Thus, it was not possible for them to specify exact dates and times of each offense. Due process does not require such specific notice in cases like this where it is “conceivable that specific dates would not stick out in [the complainant’s] mind[s].”

People v. Bailey, ___ Mich App ___ (No. 381479, decided 6/2/15) 
Search and Seizure
Warrantless search of computer hard drive
The police violated defendant’s Fourth Amendment rights when, without a warrant or consent, they instructed a Best Buy repair technician to open suspicious files on defendant’s computer. In order to do so, the technician had to physically remove defendant’s hard drive and attach it to another computer. The opened files contained child pornography and resulted in charges against defendant. The circuit court granted defendant’s motion to suppress and the Court of Appeals affirmed. The removal of the hard drive and opening of the files was a search to which defendant had not consented. Moreover, there was no warrant or applicable exception.
People v. Gingrich, 307 Mich App 656 (2014)
Ineffective Assistance of Counsel


Counsel not ineffective

Defendant alleged a number of instances of ineffective assistance by his trial counsel. The court evaluated each claim and found that counsel was not constitutionally defective. The court also held that the prosecutor did not commit error in his examination of the witnesses. Case not legally significant but noteworthy for some of the court’s language: “We review thousands of criminal cases each year. Unfortunately, far too many involve murder or other severe criminal depravity. This case is amongst the worst…Typical of many of the violent crimes committed in this state, the events leading to this case started off with the use of illegal narcotics, and quickly led to an escalation of criminal activity.” “[I]t is a misnomer to label claims such as this one as ‘prosecutorial misconduct.’ This concern for the proper phrase is not a case of mere political correctness…; these claims of error might be better and more fairly presented as claims of ‘prosecutorial error,’ with only the most extreme cases rising to the level of ‘prosecutorial misconduct.’”

People v. Cooper, 399 Mich App 74 (2015) 


Failure to obtain an expert

Defendant was denied the right to the effective assistance of counsel where his attorney failed to obtain a single expert to rebut the prosecutor’s “shaken baby” theory and failed to attempt to obtain an expert to support the defense theory of the case. Trial counsel was told by a forensic pathologist that there was a deep divide in the medical community on shaken baby syndrome but that he was “not the best person” for the defense. The pathologist referred counsel to another expert in the field but counsel never attempted to contact that person. In light of evidence of the shaken baby syndrome controversy and the paucity of other evidence of defendant’s guilt, “counsel's failure to prepare or show up for the battle sufficiently ‘undermine[s our] confidence in the outcome’ of this case to entitle the defendant to relief.”

People v. Ackley, 497 Mich 381 (2015)
Right of Self-Representation/ Right to Present a Defense

Restriction on cross-exam

The trial court did not violate defendant’s right of self-representation or his right to present a defense by prohibiting defendant from directly questioning the complainants (defendant’s minor daughters). Although defendant was representing himself with standby counsel, his right to self-representation does not include the right to personally cross examine the victims of his crimes. Defendant’s rights were protected by the cross examination conducted by standby counsel with defendant’s consultation.  

People v. Daniels, ___ Mich App ___ (No. 320499, decided 7/2/15) 

Right to Present a Defense

Restriction on closing argument

The trial court abused its discretion by prohibiting defense counsel from arguing that defendant’s brother committed the offense. There was evidence to support defendant’s theory. But the error did not prevent defendant from preventing a meaningful defense. The jury heard evidence that possibly implicated defendant’s brother as the lone carjacker and defendant’s attorney did argue that the evidence did not establish that defendant was the carjacker. Apparently this was good enough for the Court of Appeals.


 People v. Stokes, ___ Mich App ___ (No. 321303, decided 9/8/15)

Witness exercising 5th amendment right

The trial court did not deny defendant the right to present a defense by permitting a witness to exercise his right to remain silent. The court correctly found that the witness’s exercise of his 5th amendment right was valid: Defendant had told the police that defendant was merely present when the witness committed the offense and the witness’s attorney advised the court that he had advised his client that he should exercise his right not to testify because of the potentially dangerous nature of his testimony.
People v. Steanhouse, ___ Mich App ___ (No. 318329, decided 10/22/15)
Double Jeopardy

Legislative intent
Convictions for both OWI and OWI causing serious injury based on the same act violate double jeopardy.  The Court reviewed MCL 257.625 as a whole and determined that the Legislature clearly did not intend multiple punishments for these two offenses.


People v. Miller, 498 Mich 13 (2015) 

Same offense test
Convictions for two counts each of second-degree murder, OUIL causing death, and driving while license suspended causing death for two homicides did not violate double jeopardy. The three offenses enforce distinct societal norms and have distinctive elements.

People v. Bergman, ___ Mich App ___ (No320975, decided 9/29/15).
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